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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ALLEN HAMMLER, No. 2:14-cv-2073 MCE AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | C. DAVIS,
15 Defendant.
16
17 l. Introduction
18 Plaintiff is a state prison@urrently incarcerated at Salinas Valley State Prison under|the
19 | authority of the California Department of Corrections and RehamlitdCDCR). Plaintiff
20 | proceeds pro se and in forma pauperis with thvig ights action filed pursuant to 42 U.S.C. §
21 | 1983. This action proceeds on plaintiff's Fitshended Complaint (FAC) against defendant C.
22 | Dauvis, a librarian at High DedeState Prison (HDSP) when piéiff was incarcerated there, on
23 | First and Eighth Amendment claims that aefent, acting in retalieon, was deliberately
24 | indifferent to plaintiff's safgt. See ECF No. 14. Presenplgnding is defendant’s motion for
25 | summary judgment based on pl#irs alleged failure to exhaust his administrative remedies.
26 | See ECF No. 58
27 This action is referred to the undersignedtebh States Magistrate Judge pursuant to 28
28 | U.S.C. §636(b)(1)(B) and Local Rule 302(c). Hur reasons that follow, this court recommends
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that defendant’s motion for summary judgment be denied.

. Background

Upon screening pursuant to 28 U.S.C. 81915A,dbist found that the FAC states a First

Amendment claim for retaliation, and Bighth Amendment claim for deliberate
indifference/failure to protectThe claims are based on defend@avis’s alleged enlisting of
other inmates to intimidate and/or harm pldinin response to his efforts to access the HDSF
law library and provide legal assance to other inmates. SeeFEdo. 17 at 3. By order filed
March 4, 2016, this court granted defendant’s aroto dismiss as to plaintiff's claims for
injunctive relief, and clarified that this actionopeeds only on plaintiff's claims for damages.
See ECF Nos. 47, 45.

Following this court’s resolution of defendanmotion to dismiss, the court issued a
Discovery and Scheduling Order. ECF No. &multaneously, defendant filed the pending
motion for summary judgment. ECF No. 49. Ridi filed an opposition to the motion and a
response to defendant’s statemefindisputed facts. See ECFN051, 52. Defendant filed a
reply. ECF No. 53. The court thereafter vadatk deadlines pendingselution of the pending
motion. ECF No. 56.

. Legal Standards

A. Legal Standards for Exhausting Administrative Remedies

A prisoner’s failure to exhaust available adretrative remedies is an affirmative defen
that generally must be raised by defendantsgroven on a motion for sumary judgment._See)

Albino v. Baca, 747 F.3d 1162, 1172 (9th Cir. 2014), cert. denied sub nom. Scott v. Albing

S. Ct. 403 (2014). The exhaustion requirement is based on the important policy concern t
prison officials should have “an opgtunity to resolve dispute®ncerning the exercise of their
responsibilities before beingled into court.” _Jones v. Bock, 549 U.S. 199, 204 (2007). Wh
grieving their appeal, prisoners stiadhere to CDCR’s “criticgrocedural rules.” Woodford v
Ngo, 548 U.S. 81, 91 (2006). “[I]t is the prison’sjug@ements . . . that define the boundaries

proper exhaustion.” _Jones, 549 at 218. Regssdiéthe relief sought, a prisoner must pursug

appeal through all levels afprison’s grievance process as long as some remedy remains
2
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available. “The obligation to exhaustalable’ remedies persists as longsase remedy
remains ‘available.” Once that is no longer theecahen there are no ‘remedies . . . available

and the prisoner need not further pursuegtievance.” _Brown v. Valoff, 422 F.3d 926, 935 (9

Cir. 2005) (original emphasis) (citing Bdot. Churner, 532 U.S. 731, 739 (2001)).

Following this court’s decision on defendantsdtion to dismiss, the United States
Supreme Court provided additional guidancaseessing whether a prigorhas exhausted all
available administrative remedies before comnrmgnan action in federal court. The Supreme
Court emphasized that “[t]Herison Litigation Reform Act of 1995 (PLRA) mandates that an
inmate exhaust ‘such administrative remediegrasavailable’ before mging suit to challenge

prison conditions.”_Ross v. Blake, 136 S. Ct. 1850, 1854-55 (June 6, 2016) (quoting 42 U

1997e(a)). “The only limit to 8§ 1997e(a)’s mandate is the one baked into its text: An inmalte

need exhaust only such administrative remealseare ‘available.”_Ross, 136 S. Ct. at 1862.
Thus, “an inmate is required &xhaust those, but only thoggievance procedures that are
‘capable of use’ to obtain ‘samrelief for the action complained.” Id. at 1859 (quoting Booth
532 U.S. at 738).

The Supreme Court further claed that there are only “thréénds of circumstances in
which an administrative remedy, although officially the books, is not capable of use to obt3
relief.” Ross, 136 S. Ct. at 1859. These circams¢s are as follows: (1) the “administrative
procedure . . . operates as a simple dead enth-officers unable or consistently unwilling to
provide any relief to aggrievednrates;” (2) the “administrative same . . . [is] so opaque that
becomes, practically speaking, incapable of useo that no ordinary prisoner can make sen
of what it demands;” and (3) “prison administratthwart inmates from taking advantage of a
grievance process througnachination, misrepresentation, jimimidation.” 1d. at 1859-60
(citations omitted). Other than these circuanses demonstrating the unavailability of an
administrative remedy, the mandatory languagé20f).S.C. § 1997e(a)dfeclose[es] judicial
discretion,” which “means a court may not excadailure to exhaust, even to take [special]
circumstances into account.” Id. at 1856-57.
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B. Legal Standards for Summary Judgment

The Ninth Circuit has laid out the analytiegdproach to be takdyy district courts in

assessing the merits of a motion for summarynuely based on the alleged failure of a prisoner

to exhaust his administrative remedies. Adaeth in Albino, 747 F.3d at 1172 (citation and

internal quotations omitted):

[T]he defendant’s burden is to prove that there was an available
administrative remedy, and thatetlprisoner did not exhaust that
available remedy. . . . Once the defant has carried that burden,
the prisoner has the burden of progue. That is, the burden shifts

to the prisoner to come forward with evidence showing that there is
something in his particular case that made the existing and
generally available administrativemedies effectively unavailable

to him. However, . . . the ultimaburden of proof remains with the
defendant.

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Numsg Home Pension Fund, Local 14

V. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56
©@D)A), (B).

When the non-moving party bears the burdeprob6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element

essential to that party’s casedeon which that party will bear thoeirden of proof at trial. See
4
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Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element af the

nonmoving party’s case necessaryders all other facts immaterial.”_Id. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamdi@r entry of summary judgment is satisfied.”_Id. at 323.

If the moving party meets its initial respdmbsty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact @ally does exist. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is qgiired to tender evidence of specifacts in the form of affidavits, and/or
admissible discovery material, in support ofctstention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Moreover, “[a] [p]laintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@bntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).
In the endeavor to establidhe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the phnoairder to see whether thereaigenuine need for trial.”

! Moreover, in considering a dispositive nootior opposition thereto in the case of a pro se
plaintiff, the court does not require formal auttiesttion of the exhibitattached to plaintiff's

complaint or opposition. _See Fraser v. Gdeda42 F.3d 1032, 1036 (9th Cir. 2003) (evidenge
which could be made admissible at trialynee considered on summary judgment).

5
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Matsushita, 475 U .S. at 587 (citations omitted).
In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).

It is the opposing party’s obligan to produce a factual prediegrom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing
party “must do more than simply show that thersome metaphysical doubt as to the material
facts. ... Where the record takas a whole could not lead a ratibtrvéer of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@wever, “[if] a party fails to properly

support an assertion of fact or fails to propadidress another partyassertion of fact, as
required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion
...." Fed. R. Civ. P. 56(e)(2).

If a court concludes thatpisoner failed to exhaust hisalable administrative remedies,

the proper remedy is dismissal without prejudi€ee Jones, 549 U.S. at 223-24; Lira v. Herrera,

427 F.3d 1164, 1175-76 (9th Cir. 2005).

IV. Undisputed Facts

Unless otherwise noted, the following faetre undisputed ke parties._See
Defendants’ Statement of Undisputed Fabtgf), ECF No. 49-2, supporting declarations andl
exhibits; plaintiff's response thereto, ECF N@; and plaintiff's vefied FAC, ECF No. 14.

o At all times relevant to this action,gohtiff Alen Hammler was a state inmate
incarcerated at High Desert State PrigdDSP) in Susanville, California.

¢ Plaintiff alleges that sole defendant C. BaWIDSP librarian, threatened to take away

his Priority Legal User (PLUgtatus, and solicited inmates to intimidate and physically harm
6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

plaintiff, in retaliation for his Igal assistance to other inmaté¥daintiff alleges that this conduc
took place from April 2014 to May 2014.

¢ Plaintiff filed his initial complaint in tls action on Septemb& 2014, ECF No. 1; he
filed the operative FAC on January 26, 2015, ECF No. 14.

e HDSP has an administrative appeals prot@ssmmate grievances which contains
three levels of review. An innt@must process his grievanceoiingh the third level of review in
order to exhaust his available administrativeedies. _See Decldian of R. Dreith, HDSP
Appeals Coordinator (Dreith DeglECF No. 49-4 at 11-3; see also Deatation of M. Voong,
Chief, CDCR Office of Appeals (Voorigecl.), ECF No. 49-3 at Y 1-6.

e During the period from April 2014 through January 2015 (encompassing the peri
from commencement of defendant’s alleged misconduct through the filing of plaintiff's FA(
five of plaintiff's grievances were acceptadd processed by the HDSP Appeals Coordinator
L og No. HDSP-B-14-01429, L og No. HDSP-B-14-02247, L og No. HDSP-B-14-03105, L og
No. HDSP-B-14-03482, and L og No. HDSP-B-15-00124. See Dreith Decl., 1 9.

e Only one of these five grievancésyg No. HDSP-B-14-02247, identifies defendant
Davis by name. Neither this aggd nor any of the other foudentified appeals (only one of

which was fully exhausted) are relevant to the matters challenged in thisza@mPlaintiff’s

% In Log No. HDSP-B-14-01429, submitted May 5, 2014, plaintiff awplained that Officer Haas
slandered him and called him a snitch in fronbtbier inmates. This appeal does not identify

defendant Davis. The appeal was partighgnted on Second Level Review on June 26, 2014.

Dreith Decl. Ex. B. It was denied onifdh Level Review on December 23, 2014. Voong Deg
Ex. B. Only this appeal, of the five iddred appeals, was exbated through Third Level
Review within the relevaritme period. Voong Decl., 8.

InLog No. HDSP-B-14-02247, submitted July 23, 2014, plaintiff requested copies of cour
documents for his pending cases. This apidealtifies Defendant Davis but does not address
concerns of deliberate indifferes, fights, or threats fromlogr inmates. The appeal was
partially granted at Second Level Review. Dr&#cl., Ex. C. It was not submitted for Third
Level Review. Voong Decl., Ex. A.

InLog No. HDSP-B-14-03105, submitted October 11, 2014, plaintiff claimed that he was
placed in fear of great bodilyjury when the tower gunner pointadveapon at him. This appe
does not identify defendant Davis, or make claiindeliberate indifferencegetaliation or threats
from other inmates. The appeal was pastighanted at First Level Review but was not
resubmitted for further review. Dreith Decl., Ex. D.

InLog No. HDSP-B-14-03482, submitted November 9, 2014, plaintiff claimed that he wag
denied his quarterly package of corn pops byrdentified officer. This appeal does not

7
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Reply to DUF, ECF No. 52 at 3, 1 13-9. Thusjmuthe relevant periodone of plaintiff's
processed appeals concerned the allegationssaghkafendant Davis thate pursued in this
federal action, nor any related claimfsnmate threats, retaliatiar deliberate indifference. See
id., 1 21, and DUF { 21.

Although plaintiff does not dispute thbave facts, he contends that HDSP’s
administrative remedies were nonethelessagiffely unavailable to him as a means for
challenging defendant Davis’ mseduct, based on the allegatia@rsd evidence described below.

V. Plaintiffs Allegations and Evidende

¢ Plaintiff alleges that he submitted gopaal challenging the conduct of defendant
Davis, which went “missind”and therefore was never assignédganumber. Plaintiff avers that
he submitted the initial appeal on April 10 or 17, 2B1Rlaintiff has produced a copy of the

completed appeal form, bearing the date April 2014, which later became an attachment to

identify defendant Davis or assert claims of deliberate indiftereretaliation, or threats from
other inmates. The appeal waestially granted at the Second Level of Review but was not
further pursued. Dreith Decl., Ex. E.

InLog No. HDSP-B-15-00124, submitted January 8, 2015, plaintiff challenged a time bar [to
his attempted challenge to a Rules Violatiop®ée This appeal deenot identify defendant
Davis nor make related claims of deliberaigifference, retaliatiorgr threats from other
inmates. The appeal bypassed First Level Retigtwvas denied at Second Level of Review on
January 16, 2015. Dreith Decl., Ex. F.

% Although petitioners’ opposition summary judgment is not véed, his signed recitation of
facts within the scope of his g@nal knowledge will be acceptad an affidavit or proffer of
testimony._See See Fraser, $42d at 1036; Lopez, 203 F.3d 1122,

1132 n.14. Accordingly, plaintiff's allegations fact are treatetlere as evidence.

* In support of his contention that HDSP offisiflave a pattern of igring prisoner grievances
plaintiff asserts that another of his appesigmitted February 7, 2014, which alleged that the
tower gunner pointed a weapon aiptiff without cause, also wefiissing.” ECF No. 51 at 6
Plaintiff asserts that on Febmyal7, 2014, he submitted a CDCR 22 inquiring into the status |of
the appeal._ld. at 6, 16 (Ex. A). Plaintiff gjezlly renewed these allegations in his appeal

submitted October 11, 2014, challenging the gunner’s conduct on September 15, 2014 (Log No.

HDSP-B-14-03105). This appeal was partially granted at Eéngel Review on November 8,
2014, and plaintiff did not submit it for furtheeview. See Dreith Decl., Ex. D.

> Plaintiff states initially thathe appeal was dated April 10 (EGIB. 51 at 6), but his referencdd
exhibit (ECF No. 51 at 27-28) and later argumenéstbe date April 17. Is unclear whether the
initial reference to April 10 was an error, orether plaintiff means that he first submitted the
appeal on April 10 and then rewrote it andedathe duplicate version on April 17. This
discrepancy in dates doest affect the analysis.

8
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another document in a different appeal. ECF No. 51t 6.

e On May 2, 2014, having received no respond@eaappeal, plaintiff raised the matte
in person with Lt. Calhoun at a Rules ViolatiBeport (RVR) hearing concerning an inmate fi
instigated by defendant. ldt 6-7. Lt. Calhoun told plaiifit to submit a new appeal to
Correctional Officer (C/O) Snyder, who servedlas staff assistant at the RVR hearing, and

directed C/O Snyder to accept it. Id. at 7. miHialleges that he handed the appeal to C/O

Snyder on May 2, 2014, who memorialized his redaypsigning the envelope. Id. at 7, 18 (EX.

B, bearing Snyder’s putative signature and pioyg “602 recieved [sioon 5/2/14 by inmate
Hammler dated 4/17/14.").
¢ Plaintiff avers that 30 days after hamglihis appeal to C/O Snyder on May 2, 2014,

guestioned Snyder who told him that “Calhoum$elf took possession of the 602" and “take it

up with Calhoun.” ECF No. 51 at 7.

e Meanwhile, on May 15, 2014, plaintiff suited another CDCR 22 inquiring into thg
status of “two 602 Appeals . . . one dated 44 And another dated 526/14.” ECF No. 51 at 7
20 (Ex. C.) On May 21, 2014, plaintiff receive@ tollowing response: “The IAO [Inmate
Appeals Office] has received [sic] one appeal from you in 2014 please see attached scree
Id. Plaintiff avers, “[h]Jowever, there wano screen out attached.” Id. at 7.

e On May 31, 2014, plaintiff attempted to subinitg No. HDSP-B-14-01706 (see n.6,
supra) which was screened out/rejected at Easel Review on June 4, 2014. ECF No. 51 at|
8, 21-36 (Ex. D); see also Dreith Decl., T 9, Ex.THis appeal recounts pldiff's assertions tha
on May 2, 2014, Lt. Calhoun directed plaintiffdobmit his appeal challenging the conduct of

defendant Davis to C/O Snyderhich plaintiff did, obtaining aerification signature from C/O

® The only record copy of this appeal is atetho plaintiff's challenge to the First Level
rejection of hisAppeal Log No. HDSP-B-14-01706, in which plaintiff recounted his efforts to
exhaust his claims against defiant Davis and requested that“be allowed to submit a new
602 Appeal in re. the issues upon which the mg&IDCR 602 raised and would like to have
CC2 personally collect it from me.” _See ECF No. 51 at 27-36; see also id. at 23 (plaintiff

s

yht

N out.

7-

A
otes

submission of the “missing 602”). The record doesreflect that this June 30, 2014 challenge to

the June 4, 2014 rejection of tl@ppeal was ever receivedrerviewed by appeals staff.
’ See n. 5, supra.
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Snyder; but “again it has gone missing.” See BOF51 at 23, 25. Plaintiff attached a copy ¢
his May 15, 2014 CDCR 22. See id. at 23, 26. Heraised that “[t|hisssue was documented
with the U.S. Dist Court 3rd Dist [sic] ire Case No. C076414led 5/7/2014 and is now

reflected in the court’'s computer and recdtdBlease check.” Id. at 25. Plaintiff asked that hie

be “allowed to submit a new 602 Appeal@ the issues upon which the missing CDCR 602
raised and would like to haveCGC2 [Correctional Counselor 1] pgonally collect it from me.”
Id. at 23.

e The June 4, 2014 informal screen-outridForm 695), completed by CC Il L. LopeZ
for Log No. HDSP-B-14-01706, indicates that “supporting docunts were not attached,” and
directed plaintiff to submit a CDCR 22, withetffollowing handwritten instructions, ECF No. 5
at 22:

Hammler, To date the IAO ha®ceived (2) appeals from you.
Submit a Form-22 to Officer Snyder for a written response to this
issue. If dissatisfied forward tht. Calhoun for a Supervisor’s
written response to this issueAttach written responses to your
appeal.

The formal screen-out notification (alsondeninated a Form 695 and dated June 4, 2014),

similarly provides in pertinergart, see Dreith Decl., Exh. H:

. ... Your appeal is missing: 414 — Submit a Form-22 to staff.
Retain a copy of the Form 22 athcontains a staff signature
accepting the Form 22. If you do nmeteive a reply within 20 days

of submitting the Form 22 to the appropriate person/entity re-
submit this appeal for review/pressing. Hammler, To date the
Inmate Appeals Office has reced/ two (2) appeals from you.
Submit a Form-22 to Officer Snyder for a written response to this
issue. If dissatisfied, forward to Lt. Calhoun for a supervisor’s
written response to this issueAttach written responses to your
appeal.

8 This court’s review of the docket of the Califia Court of Appeal, Tild Appellate District,
indicates that Case No. C076414, denominatede|Allen Hammler on Habeas Corpus,” was
filed on May 7, 2014. The petition was denied on May 15, 2014 due to plaintiff's failure to
exhaust his administrative remedies. The suigstaf the petition is not available. The
undersigned notes that plaintiff$éled at least four habeasrpas petitions in the California
Supreme Court. See United States v. Howa81 F.3d 873, 876 n.1 (9th Cir. 2004) (the cour
may take judicial notice of its own records andrénerds of other courts); see also Fed. R. E
201 (court may take judicial notice of facts the¢ capable of accurate determination by sour
whose accuracy cannot reasonably be questioned).
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¢ Plaintiff contends that he appealed thegision to the Second Level, and has submitted

a copy ofLog No. HDSP-B-14-01706 that includes the following explanation of his

dissatisfaction with the st Level Response:

It can factually be shown that Appellant submitted a 602 Appeal
prior to this one and gave it tdfi@er Snyder who has asserted that
he was ordered to convey]] it td. M. Calhoun. The Appeal has
gone missing. Therefore Appeltamequests to be allowed to
resubmit the issue anew and it be processed with Special, Special
Care, and Appellant be contacted person by a CC2 in re. the
matter forthwith.

ECF No. 51 at 24. As earlier ndteplaintiff’'s exhibit includes putative copy of the operative
“missing 602" dated April 17, 2014. |d. at 27-3dowever, there is no record evidence that
plaintiff's challenge tdhe screen out dfog No. HDSP-B-14-01706 was received or processec
by appeals staff.

e Meanwhile, plaintiff stas that he sought to adhere to the June 4, 2014 Form 695
instructions and “again attemiat have C/O Snyder sign a CDCR 22 Form, but was told agai
‘take it up with Calhoun,” an adn that prevented Plaintiff from following the AC’s instructior
i.e., Snyder’s refusal to sign a 22.” ECF No. 58.afl hereatfter, plaintiff “again attempted to ¢
as he’d been instructed and on 7/8/2014 forwarded a 22 FdartmGalhoun.” _Id. On July 15,
2014, Lt. Calhoun responded as follows, id. at 38 (Ex. E):

| did not order you to give your appeal to me personally. You were
instructed to hand your appet Officer Snyder and he would
ensure it was routed to the pesprecipient, which he did as
evidenced by the 602 ing returned to youl have no control over
the appeal once it is submitted to the Appeals Office.

o Plaintiff avers that “the 602 Geaun in the 22 Form alludes tb¢g No. HDSP-B-14-
01706) is not the one that was given to Snyder,Wwas the 3rd 602 submitted in re. the 602 gi
to Snyder having gone missing.” ECF No. 51 at 10.

o Plaintiff states thate “went further and attemptedd&haust via filing habeas corpus
in Cal. State Superior Court, Co. of Lass€ase No. CHW3267, onZB/2014 where he raised
issue of being denied access to Appeal Process due to his 602(s) going missing.” ECF N
10. Plaintiff has submitted an endorsed copy opbt#tion, which appears to set forth, inter al

plaintiff's allegations againstefendant Davis. See id.28-95 (Ex. F). The petition sought,
11

n to

o

ven

D. 51 ¢

a,




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

inter alia, an “injunction” providig plaintiff with safe conditionef confinement without threats
from other inmates and staff at the behest ¢éérdant Davis, and the right to access the court
without interference from defendant Davi&keview of the docket ahe Lassen County Superi
Court indicates that th petition was denied on Octoliat, 2014._See Fed. R. Evid. 201; n.3,

supra.

e On August 29, 2014, plaintifommenced the instant actith.

o Plaintiff requests that theourt take judicial notice of his Exhibit G, entitled “2015
Special Review: High Desert State PrisSBosanville CA,” published December 2015 by the
California Office of the Inspectd@seneral (OIG)._SeECF No. 51 at 96-164. Plaintiff's reques
is granted for purposes of the present motfoflaintiff directs the court’s attention to the OIG
findings that HDSP’s remote location and extea$iring of local community members has le
to the “existence of tight-knit social groups@my employees, commonly referred to as ‘cars’
within the correctional community,” who abide ta/code of silence” in refusing to disclose
misconduct by one another. Id. at 109-11pe&r review study undertaken in April 2015 foun

multiple areas of non-compliance with CDCR piglgcand procedures, including the following

Multiple infractions related to the processing of inmate appeals,
including appeals beingcreened out at a high rate; failure to follow
the inmate appeal collections pess outlined in policy; by routing
appeals to the mailroom instead the Appeals Office; several
overdue inmate appeal modificat orders; and failure of the
appeals coordinator to meet withe IAC on a quarterly basis, as
required.

ECF No. 51 at 112 (Review at p. 10).

® The petition includes the adidinal allegation that on July, 2014, plaintiff attempted to
forward a CDCR 22 and copy of the missing 602 to Lt. Calhoun but was stopped by C/O
Hernandez who told him “I'm not signing that .hecause you can’t send that to him [Calhout
ECF No. 51 at 44.

(=)

r

—+

|®N

n]”.

19 This filing date is determined accordingthe prison mailbox rule, under which a document is

deemed served or filed on the date the priseiggrs the document (or signs the proof of servi
if later) and gives it to prison officials fonailing. See Houston v. Lack, 487 U.S. 266 (1988)
(establishing prison mailbox rule); Campbell v. Henry, 614 F.3d 1056, 1059 (9th Cir. 2010
(applying the mailbox rule to both stated federal filings by prisoners).

1 See Fed. R. Evid. 201; see also Citpafisalito v. O'Neill, 386 F.3d 1186, 1224 n. 2 (9th
Cir.2004) (“We may take judicialotice of a record of a stateeagy not subject to reasonable
dispute.”).

12
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The report also stated as follows:

The OIG reviewed dozens of complaints, filed by both inmates and
staff, related to the processing of inmate appeals. Some of the
allegations included:

¢ Appeals were being destroyeddiscarded, never being delivered
to the Appeals Office.

¢ Appeals were being read by officers, and if the appeal contained a
complaint against staff, the inmate was subjected to retaliation or
the appeal was destroyed.

o Staff complaints we never addressed.

e Appeals were being shreddeyl the Appeal Office staff.

ECF No. 51 at 129 (Review at p. 27).

The OIG noted that HDSP had failed to impégrndirectives issued in 2011 that were
intended to increase the secuwfyinmate appeals and assaceountability for their proper
handling. _1d.

Plaintiff contends thaDIG’s findings substantiateis allegations that HDSP’s
administrative grievance processsagifectively unavailable to hite exhaust his claims agains
defendant Davis, “at the exact time he was atterggt use it and in the exact manner asserts

See ECF No. 51 at 8-11 (citing Nunez wiigan, 591 F.3d 1217, 1226 (9th Cir. 2010)).

VI. RebuttalEvidence

Defendant has presented no responsive egetnrebut plaintf’'s allegations and
evidence regarding his submission of an appeair about April 17, 2014, that challenged
Davis’s conduct. Defendant redientirely on the fact that no such appeal was processed by
Appeals Coordinator, and thereafter exhadiiteough the Third LevelSee ECF No. 53.

VII.  Discussion

Defendant has satisfied heitial burden of estalishing that the institution provided an
administrative remedy, which plaintiff did not exish as to his allegatns against her. See
Albino, 747 F.3d at 1172. It therefore becomes plaintiff's burden “to come forward with
evidence showing that there is something irplaicular case that made the existing and

generally available administrative remedies difety unavailable to him.”_1d.; see also Ross,
13
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136 S. Ct. at 18558-60.

Plaintiff has met this burden of productiby presenting evidence that he wrote and
submitted an appeal on April 10 and/or 17, 201égang that Davis had sent other inmates to
intimidate plaintiff and had done so in retaliation ligs efforts as a “jailbuse lawyer”; that this
appeal was never logged or presed; that plaintiff nde numerous subsequent efforts to brin
the “missing” appeal to the attention of prisrthorities and obtain resiv of his complaints
against Davis; and that these efforts were uresssful due to the action$ prison officials,

including improper use of the “screen out” pees. _See Sapp v. Kimbrell, 623 F.3d 813, 823

Cir. 2010) (improper screen-outs rem@xhaustion process unavailabfe)The mishandling of
an inmate appeal by prison officials, including thilure to process it thugh available channel
or causing it to “disappear,” unai@bly constitutes “machinatiorthat “thwart[s] inmates from
taking advantage of a grievance process.5R@36 S. Ct. at 1860. Such conduct therefore
renders an administrative remedy inghle of providing relief._Id.

Defendant has failed to produce any evidenceltsively rebutting — or demonstrating
factual dispute regarding — pléifis contentions or the credibility of his evidence. Most
significantly, defendant has not submitted declaretifrom C/O Snyder or Lt. Calhoun regard
the events at issue. This failure is fatailte motion for summary judgment, because the bur
to establish non-exhaustion remains defatida Albino, 747 F.3d at 1172. Accordingly,
defendant’s failure to negate contest plaintiff's showingefeats her motion under Albino and
Rule 56.

Defendant suggests that if the court &8 not to grant hemotion for summary
judgment, it should “hold a hearing to resoarey questions of material fact regarding
exhaustion.” ECF No. 53 at 1. An evidenti@saring is required where material facts are
disputed._See Albino, 747 F.3d at 1166 (“If matkfacts [regarding exhation] are disputed,
summary judgment should be denied, and the digtriige rather than a jury should determine

the facts.”) In this Rule 56ontext, “disputed” means disputby evidence and not just

12 plaintiff's state court habegetition regarding this matter, while it illustrates his desire for
vindication, is not relevant tilve availability of the admistrative exhaustion process.

14
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rhetorically contested. Without ielence demonstrating the existerndea factual dispute, there
no need for a hearing. Defendant has presented no such evidence.

If exhaustion were an element of plaintif€&im rather than an affirmative defense,
plaintiff might well have to “prove up” his allegations by submitting his evidence to adverszg
testing and credibility chi@nges at a pretrial hearing. Buapitiff does not bear the burden of
proof as to exhaustion, even when he has astame satisfied the burden of production as to
practical unavailability of adinistrative remedies. Albin@47 F.3d at 1172. An evidentiary
hearing is only necessary where summary judgnsedenied on grounds that material factual
disputes preclude the entry of summary judgmémsuch a case, the disputed facts must be
determined by the court in order for the exhaumsissue to be decided. Here, in contrast,
summary judgment for defendant is precludetibecause the evidence is conflicting, but
because defendant has failed to present evidbateonflicts with plaintiff's evidence of a
thwarted attempt to submit and exhaust anl&xi4 appeal. Accordingly, there are no factud
disputes before the court thagugre resolution. The moving parsyfailure to contest plaintiff's
showing with conflicting evidenceesults in the court treatingghtiff's facts as undisputed.
Fed. R. Civ. P. 56(e)(2). Under these circunmstanan evidentiary hearing is not warranted.

Albino itself, the case in which the Nin@ircuit adopted the governing framework for
litigation of administrative exhaustion in prisoroases, involved a simiigituation. As the en
banc court explained, the pléffithad opposed defendant’s mani for summary judgment with
specific evidence that the jail’s administrativeneglies were unavailable to him; this evidence
was not contradicted by any evidence frorfeddants, who relied on evidence of the formal
existence of a complaint process. Albj 747 F.3d at 1175-76. Because administrative
exhaustion is an affirmative defense, and becthesevidence presented on summary judgme
must be viewed in the light most favorabldghe non-moving party, this state of the record
compelled the conclusion that defendants haddai meet their burden on the exhaustion iss

Id. at 1176 The same is true here.

13 1n Albino, defendants’ evidenceilied to meet their initial burdeof establishing that the jail's

process for inmate complaints was generally abllald. Here, defendds evidence fails to
15
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The_Albino court did not merely reverse thetdct court’s grant of summary judgment

the defendants, it held that summary judgment should be estergobnte for plaintiff:

If the record is sufficiently developed to permit the trial court to
consider summary judgment, anfthe court finds that when
viewing the evidence in the light mibfavorable to a moving party
the movant has not shown a genuine dispute of fact on the issue of
exhaustion, it may be appropriater fthe district court to grant
summary judgmendgua sponte for the nonmovant on this issue. . . .
Beforesua sponte summary judgment against a party is proper, that
party “must be given reasonable wetihat the sufficiency of his or
her claim will be in issue: Reasable notice implies adequate time
to develop the facts on which the litigant will depend to oppose
summary judgment.”_Buckinghav. United States, 998 F.2d 735,
742 (9th Cir. 1993) (citation andternal quotation marks omitted).
Similarly, in Kassbaum v. Steppeaoil Productions, Inc., 236 F.3d
487 (9th Cir. 2000), we noted thatt a court concludes that a non-
moving party is entitled to judgmengreat care must be exercised
to assure that the original movdms had an adequate opportunity
to show that there is a genuirssue and that his [or her] opponent
is not entitled to judgment as a ttes of law.” Id. at 494 (quoting
Ramsey v. Coughlin, 94 F.3d 71, 74 (2d Cir. 1996)).

We conclude that theoncerns expressed iBuckingham and
Kassbaum have been satisfied in a case such as this one, where,
after having had a full opportunitp gather evidence, a defendant
moves for summary judgment bdsen a failure to exhaust under
the PLRA. As the movants for summary judgment in this case,
defendants were on notice of the need to come forward with all
their evidence in sumpt of this motion, and they had every
incentive to do so. Defendarttead ample opportunity to conduct
discovery and to provel evidence to carry ¢ir burden of proof
that administrative remedies were available. There is nothing in the
record to suggest that defendsindiscovery wth respect to
exhaustion was curtailed in any ydndeed, most of the relevant
evidence was within their knowledg@d control. In other words,
defendants “had a full and fair oppamity to ventilate the issues
involved.” Cool Fuel, Inc.\. Connett], 685 F.2d [309,] 312 [{9

Cir. 1982)].

Id. at 1176-77.
In the case at bar, defendant has alscalhfatl and fair opportunity to develop and pres
evidence on the exhaustion issue. Defendartheaparty moving fosummary judgment, was

“on notice of the need to conf@ward with all [her] evidence support of this motion, and. . .

had every incentive to do so.” See id. at 11Défendant filed a reply to plaintiff's opposition

meet her ultimate burden that the process wasadole to plaintiff and not thwarted as to a
particular appeal. This distinction makeo difference to the Rule 56 analysis.
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the motion, and was not prevented from submittetguttal evidence. Indeed, any evidence tH
might have disputed plaintiff's showing wasgthin the exclusive knoledge and control of
CDCR actors. Defendant has nonetheless faileither establish non-baustion as a matter of

law or demonstrate the existence of a triabdeieé regarding exhaustion. Accordingly, summa

judgment should be entered for plaintiff on thisuls. Because this case has been pending far

almost two and a half years Witut proceeding past the moselominary stage, any effort by
defendant to belatedly supplement the summary judgment record with additional evidence
be rejected.

The undersigned has made no credibility aebeations or factual findings regarding

exhaustion or the alleged thwadi of plaintiff's administrative @peal by prison officials. For

at

ry

shou

the reasons explained above, however, both Albino and Rule 56 require that defendant’s motion

be denied. Moreover, the exhaustion issue shoeilsksolved in plaintiff's favor based on the

failure of defendant to meet her burden on the issue.

VII.  Conclusion
For the foregoing reasons, IT IS HERERECOMMENDED that defendants’ motion

for summary judgment, ECF No. 49, be denied and that summary judgment on the issue ¢
exhaustion be entered for plaintiff.

These findings and recommendations are suediti the United States District Judge
assigned to this case, pursuanthte provisions of 28 U.S.C. § 63§(l). Within fourteen days
after being served with these findings aedommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrate JudgeFndings and Recommendationsl’he parties are advised th
failure to file objections within the specifieante may waive the right tappeal the District

Court’s order._Martinez v. t, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 22, 2017 , -~
Clthiorr — A(ﬂo..L
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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