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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

VINETTA M. HARRIS, No. 2:14-cv-02092 AC
Plaintiff,
V. ORDER

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,,

Defendant.

Plaintiff seeks judicial reviewf a final decision of the Gomissioner of Social Security

(“Commissioner”) denying her application for sugplental security income (“SSI”) under Title

XVI of the Social Security Ac‘the Act”), 42 U.S.C. § 1381-1383f. For the reasons that
follow, plaintiff's motion for summary judgmentill be DENIED and defendant’s cross-motio
for summary judgment will be GRANTED.
. PROCEDURAL BACKGROUND
Plaintiff initially appliedfor Disability Insurance Benefits (“DIB”) and Supplemental

Security income (“SSI”) on February 16, 2040eging her disability began May 15, 2006.

1 3Sl is paid to financiallyeedy disabled persons. 42 U.S8C1382(a); Washington State Def
of Social and Health Services v. Guardianship Estate of Keffeler, 537 U.S. 371, 375 (2003
XVI of the Act, 8 1381 et seq., is the SupplemeBtdurity Income (SSI) Beme of benefits for
aged, blind, or disabled indoials, including children, whosecome and assets fall below
specified levels).
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Administrative Record (“AR™ at 55 (ECF No. 12-4 at 5) (Dision). The claim was initially
denied on May 18, 2010, and on reconsideration gteS®er 13, 2010. Id. Plaintiff then fileg
request for hearing on October 11, 2010, id.spant to 20 CFR 415.1429, and appeared at t
hearing held on July 20, 2011 before Administ&alLaw Judge (“ALJ”) William C. Thompson.
Id. At that time plaintiff cAnged her alleged disability ongkztte to February 16, 2010, which
her attorney explained would result iretlismissal of her DIB application. Id.

On September 9, 2011, ALJ Thompson fouradntiff “not disabled” and plaintiff
requested review of that decision by the Aals Council._Id. On June 27, 2012, the Appeals
Council vacated the hearing decision and remandedabe to a new ALJ, Robert P. Wenten,
further adjudication specificallycluding consideration of the claimant’'s knee impairment an
her reported used of a cane and their vocational consequences. Id.

On March 20, 2013, the plaintiff, plaintiffattorney, plaintiff’'s husband Joey Hatrris, ar
IVE Jose L. Chaparro were present for and testiiethe hearing held by Judge Wenten. Id.
April 27, 2013, Judge Wenten issued his decisiodifig that plaintiff hachot proven disability.
AR 81 (ECF No. 12-4 at 31).

On May 31, 2013, plaintiff requested reviefwthe Hearing Decision, AR 48-51 (ECF N
12-3 at 49-52), which request was denied dy 14, 2014. AR 1-7 (ECF No. 12-3 at 2-8).
Plaintiff filed her Complaint in this coudn September 9, 2014. ECF No. 1. The parties
consented to the jurisdiom of the Magistrate Judge. ECF N8gplaintiff) and 9 (defendant).
The parties’ cross-motions for summary judgmeased upon the Administrative Record filed
the Commissioner, have been fully briefdelCF No. 13 (plaintiff's summary judgment motion
dated July 27, 2015), ECF No. 14 (Commissionemss-motion for summary judgment datec
August 20, 2015) and ECF No. 15 (plaintiff's reply memorandum).

IIl. FACTUAL BACKGROUND
Plaintiff was born in 1976 and thus was undey fyéars of age at all relevant times. E

No. 13 at 4:24-25. She has a GED and has te#igge courses. Id. at 25 -26. She can

2 The Administrative Record, comprising 1,176 pages filed in thirteen (13) parts found at
ECF No. 12-4 — 12-16.
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communicate in English as demonstrated in thiesicript of her testimorgt the hearing. AR 93
et seq. (ECF 12-4 at 43 et 9eq
lll. LEGAL STANDARDS
The Commissioner’s decisionatha plaintiff is not disaleld will be upheld “if it is

supported by substantial evidence and if the C@sioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the
Secretary as to any fact, tigported by substantial evidence,lsba conclusive.” _Andrews v.
Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quofidd).S.C. § 405(Q)).

Substantial evidence is “more than arengcintilla, [but] may be less than a

preponderance.”_Molina v. Astrue, 674 F.3d 1110411 (9th Cir. 2012). Substantial evidence

“means such relevant evidence as a reasemalrid might accept as adequate to support a

conclusion.” _Richardson v. Perales, 402 B89, 401 (1971) ( internal quotation marks

omitted). “While inferences from the record camstitute substantial evidence, only those

‘reasonably drawn from thecord’ will suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066

(9th Cir. 2006) (citation omitted). Although thiswrt cannot substitute itiscretion for that of

the Commissioner, the court nonetheless musewethe record as a whole, “weighing both th

11°)

evidence that supports and thédewce that detracts fromafiCommissioner’s] conclusion.”

Desrosiers v. Secretary of HHS, 846 F.2d %7% (9th Cir. 1988); Jones v. Heckler, 760 F.2d

993, 995 (9th Cir. 1985) (“The court must consideth evidence that suppgerand evidence that
detracts from the ALJ’s conclusion; it may néftren simply by isolathg a specific quantum of
supporting evidence.”).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th Cir.

2001). “Where the evidence is susceptible to niwae one rational intpretation, one of which

supports the ALJ’s decision, the ALJ’s conclusioast be upheld.” Thomas v. Barnhart, 278

F.3d 947, 954 (9th Cir. 2002). However, the coaly review only the reasons stated by the ALJ

in his decision “and may not affirm the Abd a ground upon which he did not rely.” Orn v.

Astrue, 495 F.3d 625, 630 (9th Cir. 2007); CdhmeBarnhart, 340 F.3d 871, 874 (9th Cir. 2003)
3
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(“It was error for the district court to affirmehALJ’s credibility decision based on evidence that

the ALJ did not discuss”).
The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the rectha@t an ‘ALJ’s error was inconsequential to

ultimate nondisability determination.” RobbirsSocial Security Administration, 466 F.3d 88

885 (9th Cir. 2005) (quoting Stout v. Conssioner, 454 F.3d 1050, 1055-1056 (9th Cir. 2006
see also Burch v. Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).

V. RELEVANT LAW

Disability InsuranceBenefitsand Supplemental Security Income are available for eve

eligible individual who is'disabled.” 42 U.S.C. 88 4283)(1)(A), 1382c(a)(3)(A). The

Commissioner uses a five-step satjia evaluation process to determine whether an applica
disabled and entitled to benefits. 20 R F88 404.1520(a)(4), 416.920(a)(4); Barnhart v.

Thomas, 540 U.S. 20, 24-25 (2003) (setting forth’tive-step sequential evaluation process t

determine disability” under Title Il and Title XVI. The following summarizes the sequential

evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. 8§ 404.1520(a)(4)(i), (b) and 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nothe claimant is not disabled.

Id., §§ 404.1520(a)(4)(ii), (c)ra 416.920(a)(4iij, (c).

Step three: Does the claimantismipairment or combination of
impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., §8 404.1520(a)(4)(iii), (d)ral 416.920(a)(4)if), (d).

Step four: Does the claimantresidual functional capacity make
him capable of performing his past work? If so, the claimant is not
disabled. If not, proceed to step five.

Id., §§ 404.1520(a)(4)(iv)e), (f) and 416.920(a)(4)(iv), (e), (D).

Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.
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Id., 88 404.1520(a)(4)(v), (ghd 416.920(a)(4)(v), (9).
The plaintiff bears the burdexi proof in the first four stepof the sequential evaluation

process. 20 C.F.R. 88 404.1512(a)(“In gensxal, have to prove to ubkat you are blind or

disabled”), 20 C.F.R. § 416.912(a(se). However, “[a]t the fiftistep of the sequential analysi

the burden shifts to the Commissioner to dematsthat the plaintiff is not disabled and can
engage in work that exists in significant numbers in the national economy.” Hill v. Astrue,
F.3d 1153, 1161 (9th Cir. 2012).

V. THE ALJ’s FINDINGS

The ALJ made the following findings:

1. The claimant met the insured status requirements of the Social
Security Act through December 31, 2008. [...]

2. [Step One] The claimant has resigaged in substantial gainful
activity since February 16, 201he amended alleged onset
date (20 CFR 404.15% seq. and 416.97&t seq.). [...]

3. [Step Two] The claimant hasdliollowing severe impairments:
swelling and possible bursitis of the bilateral knees; asthma;
obesity; and bipolar disder (20 CFR 404.1520(c) and
416.920(c)). [...]

4. [Step Three] The claimant does not have an impairment or
combination of impairments thateets or medically equals the
severity of one othe listed impairmestin 20 CFR Part 404,
Subpart P., Appendix 1 (20 CFR 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925 and 416.926). [...]

5. [Preparation for Step 4 €idual Functional Capacity
("“RFC™)] The claimant has thresidual functional capacity to
perform a limited range of light work as defined in 20 CFR
404.1567(b) and 416.967(b). She bftcarry up to 20 pounds
occasionally and 10 pounds frequently. She can stand and walk
in combination for a total of Bours in an 8-hour workday and
sit up to six hours. She cancasionally climbstairs, but not
ladders, ropes or scaffoldingnd should not be exposed to
heights or hazardous machinery. She should not be exposed to
extreme temperatures, excessive dust, fumes, smoke or other
respiratory irritants. She isnfited to jobs involving simple
instructions, and limited to restricted contact with both the
public and coworkers. She wonk the presencef others but
should not be part of a worteam or a cooperative work
process. [...]

6. [Step Four] The claimant is unaltio perform any past relevant
work (20 CFR 404.1454 and 416.965). |[...]
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7. [Step Five] The claimant vgaborn on May 28, 1976 and was
33 years old, which is defideas a younger individual age 18-
49, on the amended alleged disapibnset date of February 16,
2010 (20 CFR 404.1563 and 416.963).

8. [Step Five, continued] The chaant has at least a high school
education and is able to monunicate in English (20 CFR
404.1564 and 416.964). [...]

9. [Step Five, continued] Transferability of job skills is not
material to the determination afisability because using the
Medical-Vocational Rules as faamework supports a finding
that the plaintiff is “not disaleld,” whether or not the plaintiff
has transferable job skills €8 SSR 92-41 and 20 C.F.R. Part
404, Subpart P, Appendix 2).

10. [Step Five, continued] Coiering the plaintiff's age,
education, work experiencend residual functional capacity,
there are jobs that exist in significant numbers in the national
economy that the plaintiff caperform (20 C.F.R. 416.969 and
416.969(a)). [...]

11. The claimant has not adequately proven she has been under a
disability, as defined in the SatiSecurity Act, from February

16, 2010 through the date of this decision (20 C.F.R.
404.1520(g) and 416.920(q)).

AR 58-81 (ECF No. 12-4 at 8-31) (excerpted).

VI. ANALYSIS

Plaintiff contends that the ALJ committesjal error by rejeatig treating physician Dr.
Tanson’s “assessment” that pldfintequired supplemental oxygeand that this error renders
invalid the ALJ’s findings regardgplaintiff's credibility and heresidual functional capacity.
ECF No. 13 at 12. Plaintiff's bri@ffirmatively indicates both #t the ALJ rejected a medical
opinion provided by plaintiff's treating physam, e.g. ECF No. 13 at 12 (“An ALJ Must
Reasonably Evaluate a Treati8gurce’s Opinion”), and thahe ALJ improperly failed to
consider a doctor’s prescriph, id. at 14 (“Dr. Tanson Presceith Oxygen” and “ALJ Wenten
Did Not Give Legally Sufficient Reasons for Befing Dr. Tanson’s Prescription of Oxygen”).
Neither representation, howeveraccurate. The record beéadhe ALJ included neither a
medical opinion from Dr. Tanson, nor a prescaptfor oxygen from Dr. Tanson or anyone els

There was no error.

e.
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A. The Medical Record Regarding Plaintiff's Asthma Treatment

The ALJ accurately summarizes the recoghrding plaintiff's history of treatment for
asthma and respiratory difficulties from May 2005 through April 2012. AR 71-72 (ECF No

at 21-22). Throughout this timeframe, pldigicondition waxed and waned. The record

reflects complaints and emergency room visitisrahting with exams that demonstrated normal

respiration, clear lungs, and refsoof improvement. The effeof plaintiff's smoking on her
asthma was repeatedly discussed. Id. Thé @ko reviewed the evidence of plaintiff's
hospitalization for four dayis April 2012, when she was admitted to San Joaquin General
Hospital for shortness of breath and wagdased with asthma agerbation secondary to
bronchitis. During her inpatient treatment, plaintiff's chest x-ray was negative and her oxy

intake level was measured at 96% on “room ald.”at 72 (ECF No. 12-4 at 22). On discharg

12-4

gen

[1°)

plaintiff was counseled about sking cessation, and she was permitted to return to school gnd

regular P.E. activities a few days later. Tthe court’s independent review of the hospital
records reflects that “slight bilateratmratory wheezing” was identified during the

hospitalization, and that medications were pribged. AR 1152 (ECF No. 12-16 at 7). The

discharge summary notes that an outpatie®psktudy was recommended and medications were

continued, id. at 8-9, but there is rwommendation or prescription for oxygén.

The record reflects thatahtiff saw Dr. Tanson fivémes between October 2011 and
May 2012. AR 1171-74 (ECF No. 12-16 at2®). Prior to plaintiff's April 2012
hospitalization, Dr. Tanson’s progress nalesnot mention oxygen. On April 27, 2012,
following her discharge, plairitireported having been treatatithe hospital for COPD,
pneumonia, bronchitis and asthh@&R 1172 (ECF No. 12-16 at 27). Dr. Tanson’s notes
indicate that the patient was to be contattetbsee whether she needs oxygen on an outpatie

basis.” 1d. At her next sit with Dr. Tanson, on May 21, 2012, plaintiff reported that she ha

been “set up” on oxygen three weeks previousli 1171 (ECF No. 12-16 at 26). Dr. Tanson’s

3 A final PA note indicates that plaintiff “lgtently had a sleep study where she is pending OR

use at night.” AR 1156 (ECF 12-16 at 11). Thedical record does not include the results of
any sleep study.
* She also sought treatment food clots in her legs.

7
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notes state that plaintiff isising oxygen on [a] regal basis,” and until he has her medical
records to review she shoulddfttinue oxygen.” AR 1171 (ECF Nt2-16 at 26). The stateme
of her condition includes “chronihypoxia on oxygen.” There m® further reporting from Dr.
Tanson in the record.

B. The ALJ Did Not Reject An Opinion From Dr. Tanson

Plaintiff invokes the legal standis that apply to an ALJ’s jextion of an uncontrovertec
opinion from a claimant’s treating physiciaBCF No. 13 at 12-13. Dr. Tanson, however, ne
rendered an opinion regarding thepiaat of plaintiff's asthma oher functioning. Neither did h¢
express an opinion regarding plainsfilleged need for constant oxygen.

Treatment notes (as opposed to formal fimmal assessments or other opinion reports
may constitute a “medical opinion” if they comtatatements that reflect judgments about the
nature and severity of a claimant’s impairngs)) including symptomsliagnosis and prognosis
functioning, and medically indicated restioms. See 20 C.F.R. 8 404.1527(a)(2); Marsh v.
Colvin, 792 F.3d 1170, 1172 n. 1'(@ir. 2015). Dr. Tanson’s progss notes do not contain ar
judgments about plaintiff's asserted néedoxygen. Rather, they reflect plaintiff's
(uncorroborated) report to DFanson that she had been “set up” on oxygen. Dr. Tanson me
documented the fact of plaintiff's oxygen uke,did not order it. His May 21, 2012 note that
plaintiff should “continue oxygentintil he had obtained her records is no more than a direction
that plaintiff maintain the status quo until Dianson was in a position to make a judgment
himself. The record does n@flect that he ever did so.

The ALJ’s failure to identify and give sigreént weight to Dr. Tanson’s notes regardin
oxygen does not constitute rejection of a trepphysician’s “opinion,’because there was no

opinion. The authorities that plaintiff citestims regard, including Lster v. Chater, 81 F.3d 82

830 (9" Cir. 1995) (requiring “clearral convincing reasons” for rejing uncontroverted opinio
of treating physician), are inapposite. There wa error involving theejection of medical
opinion evidence.
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C. The ALJ Did Not Fail To Consider A Prescription Issued By Dr. Tanson

The medical record is devoid of any présion for oxygen. Dr. Tanson did not prescr
oxygen, and his treatment notes cameaisonably be construedagrescription for the same
reasons that they do not conditan “opinion” thaplaintiff required oxyga. Plaintiff insists
that Dr. Tanson’s May 21, 2012 “assessmenthat oxygen was needed for chronic hypoxia,
AR 1171, constituted a “prescription.” ECF No.dt315:2-6. The referenced treatment note
does not reflect a conclusion that plaintéfjuired oxygen for chronic hypoxia, however, it
merely documented plaintiff's reported use of oxygeBecause there was no evidence that
oxygen had been prescribed, the ALJ cannot leanszl by failing to account for prescribed
oxygen in the RFC.

D. The ALJ Committed No Error In Evaluating Plaintiff's Credibility

Plaintiff appeared at the hearing before Ahd wearing an oxygen tanknd testified tha
she used oxygen 24 hours per day and had been stosigce she was released from the hosj
in 2012. See AR 74 (ECF No. 12-4 at 24).e®LJ found plaintiff's testimony regarding her
need for oxygen (among other things) not tetszlible, on grounds that the medical record
contained no prescription for oxygen or indicatibat she had a breathingpairment so severe

that oxygen would be required. Id. The ALSaidentified numerous inconsistencies in

be

pital

plaintiff's reports to medical providers and hestimony regarding her respiratory problems and

her smoking._Id. Overall, the ALJ found plafif'$ testimony about her symptoms not to be
credible because it was inconsistent withltdrgyitudinal treatment history and not supported |
the treatment evidence. AR {BCF No. 12-4 at 23).

If an ALJ finds that a claimant’s testimoag to the severity of her impairments is
unreliable, the ALJ must makeceedibility determination with findings sufficiently specific to
permit the court to conclude thidie ALJ did not arbitrarily digedit the claimant’s testimony.

See Bunnell v. Sullivan, 947 F.2d 341, 345-46 (9th ©A1) (en banc). The ALJ may use the

> The treatment note says “cmic hypoxia on oxygen,” not “oxygereeded for chronic hypoxia”
as plaintiff's brief suggests. See AR 1771 (B@¥ 12-16 at 26). The note is descriptive, not
prescriptive.
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ordinary techniques of credlitty evaluation. See Turner. Commissioner, 613 F.3d 1217, 122

n.3 (9th Cir. 2010). He may consider thédwing factors, among others: the claimant’'s

reputation for truthfulness, inasistencies either in the al@nt’s testimony or between her
testimony and her conduct, thaiohant’s daily activities, her work record, and testimony fron
physicians and third parties concerning the nature, severity, and effeetsyfmptoms of which

claimant complains. Thomas v. Barnh@i8 F.3d 947, 958 (9th Cir. 2002). Although the

absence of objective medicali@ence is not, standing alorsjfficient to support a negative
credibility determination, when coupled withnflicts between testony and conduct and/or
internal contradictions in plaintiff's represemas, it provides a vali basis for rejecting the

claimant’s testimony. Robbins v. Sociak8gty Administration, 466 F.3d 880, 883-884 (9th

Cir. 2006). If the ALJ’s credihitly finding is supported by subst@dtevidence in the record, wg

may not engage in second-guessinge Blorgan v. Commissioner, 169 F.3d 595, 600GB.

1999).

Here the ALJ gave specific, clear and convincing reasonsdoouinting plaintiff's

testimony. The ALJ identified exisive inconsistencies in plaiff's testimony, and between he

testimony and the longitudinal medical histdogth regarding her asthma and oxygen use an
regarding the severity of other reported sympttims are not at issueiee AR 72-76 (ECF No.
12-4 at 22-26). The ALJ also properly consatkeplaintiff's “unexplaned or inadequately

explained failure to . . . follow a prescribedurse of treatment,” e.g. smoking cessation. See

Smolen v. Chater, 80 F.3d 1273, 1284 (9th Cir. 1988cause the ALJ’s credibility finding is

supported by substantial eeigce, there was no error.

E. Substantial Evidence Supports thesReal Functioning Capacity Findings

In determining plaintiff's RFC, the ALJ rejectg@thintiff's claim that she needed to be ¢
oxygen at all times. He carefully reviewee timedical records regarding her treatment for
asthma and found that even if plaintiff wagngssupplemental oxygen at the time of the heari

it was not medically requiredl'he ALJ then concluded that:

[Clontrary to her testimony andl@dations, the claimant has only
occasional exacerbation of her symptoms, and she continues to
smoke against medical advice. The residual functional capacity set

10

4

—J

W

[®X

N




© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R R Rp R
0o ~N o U~ W N B O © 0O N O U1~ W N R O

forth heren incorpoetes adequa precautins in regad to her
asthma.

AR 72 (ECFNo. 12-4 a®2). Plaintff challengeghis finding.

The ourt has alrady determmed that theALJ did noterr in rejeting plaintiff’s testimory
regarding hemeed for oxgen, or infailing to treat Dr. Tansa’s treatmet notes as arescriptio
for “24/7” oxygen use oan opinion hat such oxgen use wamedically necessary Plaintiff's
contention tlat the ALJ averlooked ginificant eudence of gpplementabxygen depndence fas
for the reasomalready eglained. Thke ALJ’'s asgssment oplaintiff's RFC is basean
substantial eidence, andherefore my notbe dsturbed ongdicial reviev.

F. The Gurt NeedNot Addres<Plaintiff's Additional Arguments

Plaintiff raises a omber of isues regardig the ALJS consideratn of Vocaional Expet
testimony ard applicationof Social ®curity Ruling (SSR) 0&4p. Thesassues arengsented in
the context & harmless eor analysis ECF No. B at 17-21(ALJ Wenten’'s ErrorsWere
Harmful”). Because theourt has fond no errorthere is naeed to adeess these atters.

VIl. CONCLUSION
For the reasons gdorth above, IT IS HEREBY ORDERED as fdlows:
1. Plaintiff's motion for summay judgment,ECF No. B, is DENIED;
2. The G@mmissioné€’s cross-notion for summary judgnent, ECHNo. 14, is GRANTED.
3. The Qerk of theCourt shall eter judgmet for deferdant and clee the case.

DATED: September 9, 216.

£ Lbvrasion %«4-4_
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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