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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MILORAD OLIC, No. 2:14-cv-2120 KIM GGH P
12 Petitioner,
13 V. ORDER
14 | WARDEN JOE A. LIZARRAGA,
15 Respondent.
16
17 Petitioner, a state prisoner peading pro se, has filed thispdigation for a writ of habeag
18 || corpus under 28 U.S.C. § 2254. The matter wasregféo a United States Magistrate Judge as
19 | provided by 28 U.S.C. § 636(b)(1)(B) and Local Rule 302.
20 On November 30, 2015, the magistrate jufilge findings and recommendations, which
21 | were served on all parties andialhcontained notice to all pas that any objections to the
22 | findings and recommendations were to be filethin fourteen days. Petitioner has filed
23 | objections to the findings and recommendatiorspoadent has filed aply, and petitioner has
24 | filed a response to spondent’s reply.
25 This action is proceeding on petitioner’s ¢biatje to a prison disciplinary conviction hg
26 | suffered for refusing to undergo random drug testiegplting in thirty days of lost time credits
27 | ECF No. 41 at 2. On July 17, 2015, respondent ohdo@ismiss the petition, contending that
28 | (1) petitioner’s claim is based @m alleged violation of statedeand is therefore not cognizable
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in this federal habeas corpus action; and (2¢ess on the claim would not necessarily result in

petitioner’s earlier release fropmison and the court therefore lagkirisdiction over the claim.

ECF No. 32 at 3-4. On August 7, 2015, petitiones geanted until September 15, 2015 to filg
opposition to the motion to dismiss. ECF No. Fetitioner did not file an opposition, and on
October 7, 2015, the magistrate jedgsued an order to show causelering petitioner to file an

opposition or statement of non-opposition to the arowithin twenty-one days. ECF No. 40.

an

Petitioner’s response to the order to sluawse was docketed on November 30, 2015, although

the handwritten document itself is dated @»etr 20, 2015. ECF No. 42. On November 30, 20
before the handwritten document was docketszlmagistrate judge issued the findings and
recommendations now before the court. The steage judge finds both dh petitioner has not
opposed the motion to dismiss, and that theéanshould be granted on the merits because
success on petitioner’s claim will not “necessaspell speedier releasdrom incarceration.
Nettlesv. Grounds, 788 F.3d 992, 1000 (9th Cir. 2015) (quottgnner v. Switzer, 562 U.S. 521
535 (2011)).

Petitioner’s response to the OctolBeR015 order, ECF No. 42, and petitioner’s
objections to the findings and recommendatid@GF No. 43, are focused on his purported
reasons for his failure to timefife an opposition to the motion to dismiss. In his January 4, 2
reply to respondent’s reply fmetitioner’s objectionsECF No. 46, petitioner for the first time

presents a substantive oppositiomaspondent’s motion to dismisSee ECF No. 46 at 2-6.

Despite the untimeliness of the opposition, given thetts strong interest iresolving a case Ol
its merits, the court will construe the most reddimg as the overdue opposition to responde

motion to dismiss. Respondent vbé granted fourteen days frahe date of this order in which

15,
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to file any reply, and the matteilithen be referred back to tlessigned magistrate judge for gny

new findings and recommendations on the merits of respondent’s motion to dismiss that the

magistrate judge deems appropriate. Havingidensd petitioner’s filings, the court expresses

its full confidence in the currentlssigned magistrate judge to aek¥ the issues before the court

fairly, and finds no reason to consi@essigning a different magistrate judge.
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In accordance with the abou&,|S HEREBY ORDERED that:
1.

DATED:

The findings and recommendations filed Naneer 30, 2015, are not adopted at thi

time;

Petitioner’s January 4, 2016 reply to respondeamply to petitiones objections, ECK

No. 46, is construed as an opposition &pmndent’s July 17, 20IHotion to dismiss;

Respondent is granted fourteeryslérom the date of this der in which to file a reply

in support of the motion to dismiss,vahich point the matter will be submitted

without any further brieng by any party; and

This matter is referred back to the assignedistiate judge for new findings and
recommendations on the meritsegpondent’s July 17, 2015 motion to dismiss in
light of the above.

February 9, 2016.

UNIT TATES DISTRICT JUDGE
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