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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

MICHAEL CHEN, 

Plaintiff, 

v. 

CORRECTIONS CORPORATION OF 
AMERICA, et al., 

Defendants. 

No.  2:14-cv-2244 AC P 

 

ORDER and  

FINDINGS AND RECOMMENDATIONS  

  

Plaintiff is a state prisoner at the California City Correctional Facility, under the authority 

of the California Department of Corrections and Rehabilitation (CDCR).  Plaintiff proceeds  

pro se and in forma pauperis with this civil rights action filed pursuant to 42 U.S.C. § 1983.  

Plaintiff claims he was injured at his prior place of incarceration, the Tallahatchie County 

Correctional Facility (TCCF) in Tutwiler, Mississippi, under CDCR’s Out-of-State Correctional 

Facility Program.  The action proceeds on plaintiff’s First Amended Complaint against 

defendants Mays (TCCF Director of Maintenance), Moore (TCCF Case Manager), Phillips 

(former TCCF Warden), and Frink (current TCCF Warden).  See ECF No. 14.  This case is 

referred to the undersigned United States Magistrate Judge pursuant to 28 U.S.C. § 636(b)(1)(B) 

and Local Rule 302(c). 

///// 
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 On September 22, 2017, defendants Frink and Moore filed a motion to dismiss this action 

for lack of personal jurisdiction, improper venue and/or because filed after expiration of 

Mississippi’s statute of limitations.  See ECF No. 22.  On January 17, 2018, defendant Phillips 

joined in the motion.  See ECF No. 26.  Defendant Mays reportedly left his employment with 

TCCF and has not yet been located despite several efforts by the United States Marshal.  See ECF 

Nos. 19, 24. 

 Under the Local Rules of this court, plaintiff was required to file and serve an opposition 

or statement of no opposition to defendants’ motion within twenty-one days after he was served 

with the motion.  See Local Rule 230(l).  That deadline has long since passed but plaintiff has not 

responded to the motion or communicated with the court in any way.   

 Local Rule 230(l) further provides that “[f]ailure of the responding party to file written 

opposition or to file a statement of no opposition may be deemed a waiver of any opposition to 

the granting of the motion.”  Additionally, in the undersigned’s order filed July 26, 2017, plaintiff 

was advised that failure to comply with the Local Rules may result in a recommendation that this 

action be dismissed.  See ECF No. 17 at 3.  See also Local Rule 110 (failure to comply with the 

Local Rules “may be grounds for imposition of any and all sanctions authorized by statute or 

Rule or within the inherent power of the Court”); Fed. R. Civ. P.  Rule 41(b) (authorizing 

involuntary dismissal of an action “if the plaintiff fails to prosecute or to comply with these rules 

or a court order”).  Pursuant to this legal authority and due to plaintiff’s failure to timely file an 

opposition or statement of no opposition to defendants’ motion, the undersigned will recommend 

that this action be dismissed without prejudice.  

 Accordingly, IT IS HEREBY ORDERED that the Clerk of Court shall randomly assign a 

district judge to this action. 

 Additionally, IT IS HEREBY RECOMMENDED that this action be dismissed without 

prejudice for failure to prosecute.  See Fed. R. Civ. P. 41(b).   

 These findings and recommendations are submitted to the United States District Judge 

assigned to this case, pursuant to the provisions of 28 U.S.C. § 636(b)(l).  Within fourteen (14) 

days after being served with these findings and recommendations, any party may file written 
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objections with the court and serve a copy on all parties.  Such a document should be captioned 

“Objections to Magistrate Judge’s Findings and Recommendations.”  The parties are advised that 

failure to file objections within the specified time may waive the right to appeal the District 

Court’s order.  Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).   

DATED:  June 26, 2018. 

 
 

 


