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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RACHAEL AKEY, et al., No. 2:14-cv-2402 KIJM DB
12 Plaintiffs,
13 V. ORDER
14 | PLACER COUNTY, et al.,
15 Defendants.
16
17 This civil rights action is before th@ugrt on plaintiffs’ four opposed motions.
18 | First, plaintiffs move to @ntinue the discovery cut-off.Second, plaintiffs move to amend theif
19 | Monellclaim¢ against defendant Placer Coutifhird, plaintiffs move to amend their negliggnt
20 | infliction of emotional distress (“NIED”) and imd@ional infliction of emdional distress (“IlED”)
21 | claims? Finally, plaintiffs move foreconsideration dfvo of the magistrate judge’s rulings.
22
23 ! SeeMot. Continue, ECF No. 69; Opp’n Mot. Continue, ECF No. 83; Reply Mot.
Continue, ECF No. 86.
24 2 Relying onMonell v. Dept. of Soc. 86s. of City of New York36 U.S. 658 (1978) and
its progeny, plaintiffs bringlaims against Placer Count$eeThird. Am. Compl. (“TAC")
25 | (counts 1-2, 78, 13), ECF No. 38.
26 % SeeMot. Am. Third Am. Compl. (“TAC”) Monell], ECF No. 76; Proposed Fourth Am.
Compl. (“PFAC”), ECF No. 78; Opp’n Mot. Am. TAQVonell, ECF No. 84; Reply Mot. Am.
27 | TAC [Monell], ECF No. 87.
* SeeMot. Am. TAC [NIED], ECF No. 51; Oppi Mot. Am. TAC [NIED], ECF No. 56;
28 | Reply Mot. Am. TAC [NIED], ECF No. 58.
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The court held a hearing regarding all fouwtions on November 4, 2016. Patrick Dwyer
appeared for plaintiffs; Clayton Cook appeai@ddefendants. ECF No. 91. For the following
reasons, the court GRANTS the too to continue, GRANTS the motion for leave to amend
Monell claims, DENIES the motion for leave to and the NIED/IIED claims, and DENIES the
motion for reconsideration.

l. BACKGROUND

A. Factual Background

This case involves the custodiplaintiff N.D., a minorwho was three years old
at the time period relevant to the operative clamp TAC § 1. N.D.’s mother is plaintiff
Rachael Ake§and N.D.’s father is Cameron Dupreeho is not a party to this caskl. 1] 2—4.
Akey and Dupree were never marrigad currently live apartld. 11 3—4. At the time of the act
alleged in the complaint, Akey and Dupree heckntly concluded a lengthy custody dispute i
Placer County Superior Courd. § 11. Under the resulting custodsder, N.D. was to live with
Akey, and Dupree was to haveguar unsupervised visiwith N.D. from Tuesday morning to
Wednesday morning each week and on alternating week&hdafter the order went into
effect, there was continuingrreor between the parenis,; in the days leading up to the incide
underlying the complaint, Akey requested a taundered drug test of Dupree on September 6

2013,id. 1 16, and Dupree requested a diegj of Akey on September 7, 201, 17.

he

=)

On the morning of Thursday, Septemit&, 2013, Akey and her husband, plaintiff

Ryan Cornacchioli, took N.D. to school, expecting to pick him up that afterndofj.19.
Unbeknownst to Akey, defendant Placer Couraynily and Children Services (“FCS”) had
recently received a repdrom N.D.’s school.ld. § 20. According to the report, N.D. had said
that Cornacchioli choked and threatened NI@. Defendant social worker Gloria Sutton, an

FCS employee, began an investigation opt&aber 12, 2013 by going to N.D.’s school and

®> SeeMot. Reconsider, ECF No. 80; Opp’n M&econsider, ECF No. 81; Reply Mot.
Reconsider, ECF No. 88.

® Plaintiffs’ filings with the court repeatedly spell Makey’s name differently,
sometimes referring to her as “Rachel” and sometimes as “Racl@zmhpareMot. Reconsider
with TAC. This order adopts the spelling usedhea “Parties” section of the third amended
complaint. TAC at 6.
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speaking with N.D. and N.D.’s teachdd. {21. Sutton then spoke with Dupree on the phon
who confirmed that N.D. had meoned the choking on September 1@.  21. On this basis,
Sutton, with the approval of defdant social worker Scott Myers, made the decision to give |
custody to Dupreeld. § 22. At Sutton’s request, D& picked up N.D. from school on
September 12Id.

Also on September 12, 2013, Sutton calle@yko discuss the allegations of
Cornacchioli’'s abuse of N.DId. § 23. Because Akey put her phone on speaker mode,
Cornacchioli and Clayton heard the entire coratos, which included #ring allegations that
Cornacchioli had strangled and threatened to kill NdD §[ 23—-24. In response, Akey told
Sutton that Cornacchioli was out of town on miltauty prior to September 10 and that N.D.
had not come back into their custody until after school on September 11, and thus the alle
could not possibly be trudd. I 24. Undeterred, Sutton explad that Dupree retained full
custody during the pending FCS investigatitch. Sutton further pressured Akey to consent t
an FCS order giving immediate and fallstody to Dupree; Akey declinedt. I 25. In a follow-
up conversation with Sutton’s supervisor, Myemikirly pressured Akey to consent to give
custody to Dupree; Akey again declindd. 1 26. Although Myers explained the investigatior
would be over by September 17 and ¢heould be a reunification plaid. § 28, N.D. remained
in Dupree’s sole custody until March 2014, 22.

Plaintiffs point to a seriesf alleged violations relatetd these incidents, includin
FCS’s improper removal of N.Od. 11 15-28, and FCS’s wrongful reporting of Cornacchioli
the Department of Justice (“DQXhild Abuse Central Indexld. 11 29—-35. Plaintiffs point to
the fact that Cornacchioli was away on militaryydat the time of these incidents to show that
the allegations against Cornacchioli were derntrab$y false and an improper basis for FCS’s
removal of N.D. and reporting of Cornacchiadld. § 24. Plaintiffs allege Sutton and Myers
failed to follow proper procedures in their investigatioin{[{ 37—-38, failed to make a good fai
investigationjd. 11 39-45, fabricated evidenade, 1 46—47, and suppressed exculpatory
evidencejd. 11 48-50.
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B. Procedural Backgroundd Plaintiffs’ Claims

Based on these incidents, plaintiffs dila Government To&laims Act claim
against defendants on March 11, 201dL.9 36. The claim was rejectég the County of Placer
and then by the Judicial Couhef California in April 2014. Id.

Plaintiffs filed the original complat on October 12, 2014, the first amended
complaint on April 10, 2015, the second amended complaint on September 30, 2015, and
operative third amended complaint on Aprie616. Compl., ECF No. 1; First Am. Compl.
(“FAC"), ECF No. 20; Second Am. Compl. (“SACECF No. 29; TAC. Platiffs filed each of
the amended complaints after the court grantechdafes’ motions to disrss, at least in part.
SeeOrders, ECF Nos. 18, 26, 37. Defendants arsavdre operative third amended complain
on May 5, 2016. Am. Answer, ECF No. 45.

Plaintiffs’ third amended complaint inclusléventy-six claims, fifteen of which

are against defendants under 42 U.S.C. § 198Behasis of alleged federal constitutional

violations. TAC {1 51-196. All three plaintiffssert procedural due process rights under the

Fourteenth Amendment against all defendants, vamlg Akey and N.D. assert a substantive
process right to an unimpair@drent-child relationship undéhe Fourth and Fourteenth
Amendments against all defendanitd. The federal claims are dught against Placer County
based on a theory of migipal liability underMonell. 1d. { 51-64 (counts 1-2), 109-22 (cou
7-8), 167—74 (count 13).

Plaintiffs also bring elean state law claims against defendants on the basis of
alleged state consttional violations. Id. 11 197—-255. Each of the state claims asserts state
constitutional violations anadjous to the federal claim$éd. The state claims are brought agai
Placer County under a thearf/vicarious liability. 1d. 11 211-16 (count 20), 234—-38 (count 2]
251-55 (count 26).

As noted, plaintiffs move the court to d9ntinue the trial date, (2) grant leave f
amend theiMonell claims, (3) grant leave to amend their NIED/IIERims, and (4) reconsider
two of the magistrate judge’s rulings. In flodowing sections, theaurt addresses each of

plaintiffs’ motions in turn.
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Il. MOTION TO CONTINUE

A. Procedural Background

The court issued an initial pretrialrgduling order in March 2015, in which the
court set a discovery cut-off of March 7, 20a6d set trial for September 19, 2016. Scheduli
Order March 24, 2015, ECF No. 19. Based on thegsadgubsequent stipation, the court founc
good cause and modified the initial schedubinder, extending discovery until September 30,
2016 and resetting trial for April 3, 2017Scheduling Order Feb. 10, 2016, ECF No. 36. On
September 28, 2016, plaintiffs filed the current motmnontinue the trial da. Mot. Continue.
Plaintiffs request a 90- to 120ydaxtension of the discovery ped, with trialreset to after
August 2017. Defendants oppose the motion, but alse ageontinue the triaate if the court
grants either of plaintiffs’ pendg motions to amend the complaif@pp’n Mot. Continue at 2.

B. Standard

The pretrial scheduling ordes designed to allow éhdistrict court to better
manage its calendar and to faatle the more efficient disposition of cases by settlement or b
trial. See Johnson v. Mammoth Recreations, Bit5 F.2d 604, 607—08 (9th Cir. 1992). A
scheduling order may only be changed withdbert's consent and for “good cause.” Fed. R.
Civ. P. 16(b)(4). A scheduling order is not “arbious piece of paper, idly entered, which can
cavalierly disregarded byounsel without peril.”"Gestetner Corp. v. Case Equip..Cb08 F.R.D.
138, 141 (D. Me. 1985). On the other hand, ty@otl cause” standard requires less than the
“manifest injustice” test used taodify a final pretrial orderSeefFed. R. Civ. P. 16(ekee also
Fed. R. Civ. P. 16, 1983 Advisory Committee Not&ir{te the scheduling order is entered e3
in the litigation, this standard seems more appatgthan a ‘manifest jastice’ or ‘substantial
hardship’ test.”). When litigants request chas to a scheduling ondehe court’s inquiry
focuses on their diligent efforts to compl8ee Johnsqr®75 F.2d at 609. A district court has
“broad discretion” to graror deny a continuancéJnited States v. Flyn756 F.2d 1352, 1358
(9th Cir. 1985).

" On December 6, 2016, the court vacatedipe! 3rd trial date by minute order, ECF
No. 93.
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C. Discussion

1. Initial Matter

Defendants argue plaintiffs’ motion is sebj to denial on the simple grounds th
it does not include an express Rule 16 requeestodify the scheduling order. Opp’n Mot.
Continue at 3 (citingohnson975 F.2d at 608-09). Defendantseahis same argument in
response to plaintiffs’ motion to amend thengdaint, discussed belo For the reasons
discussed in that section, the dadeclines to deny plaintiffshotion to continue on this basis
and proceeds to determine whether plaintiftal@dgsh good cause to continue the trial date.

2. Good Cause

Plaintiffs base their request to ardahe scheduling order on two compelling
areas in which they say further discovery is meedThe court finds these arguments persuas

a) Original Case File

Plaintiffs argue, as of the time of theilirig, the original caséle from FCS has
not been produced in full and they need &ddal time to follow up on the absence of these
essential documents. Mot. Continue at 7. Mgpecifically, plaintiffshave not received a signe
copy of the InvestigativBlarrative, which plaintiffs describ&s “the central document in the
case” and the key to determinidgfendants’ reasons for substatihg the abuse claim against

Akey and Cornacchiolild. Plaintiffs also have not receivedsigned copy of the Structured

at

ve.

d

Decision Making (“SDM”) Risk Assessment Form, a document plaintiffs argue would provide

the basis for removing N.D. from plaintiff$d. at 7-8;see alsd®wyer Decl. Ex. 7, ECF No. 69
1 (unsigned SDM Risk Assessment form).

Since plaintiffs filed their motion, andtaf the close of discovery, defendants
found and turned over both of these signed doctsnédpp’n Mot. Continue at 7. Defendants
explain they believed the documents were tostestroyed until conducting a recent, unrelate
search of a county employee’s desk; thelgnowledge the timing of this production is
“unfortunate.” Id. at 7-8. Sitill, defendants argue pléis received unsigned copies of these

documents, identical in all respects but forrnhiesing signatures, more than two years ago ar

|j®N
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plaintiffs previously could havdetermined when the documents were signed by sending wrjtten

discovery or conducting depositiontsl. at 8-9.

The court finds the relately recent production to be a compelling reason to
continue the discovery period. “[Clourts oftend good cause when the motion to amend the
scheduling order is based upon rewd pertinent information.Lyon v. U.S. Immig. & Cust.

Enf't, 308 F.R.D. 203, 216 (N.D. Cal. 2015ge, e.g.Defazio v. Hollister, In¢.CIV 04-1358

WBS GGH, 2008 WL 2825045, at {E.D. Cal. July 21, 2008) (finding good cause to amend the

complaint because new allegations stemfn@th materials recently disclosed through

discovery);cf. Johnson 975 F.2d at 609 (finding no good catisextend a scheduling order

deadline where based on information availabletdwant throughout the suit). Here, defendants’

signatures on these documents speak to their didgingand completeness, as well as the relat

timing in the sequence of events leading to tineoneal of N.D from Akey. Thus, the fact that

ve

plaintiffs did not receive signed versions of these documents until after defendants Sutton [and

Myers were deposed, and until after the closthefdiscovery period, forms a strong basis for
plaintiffs’ motion here.
b) FCS Logbook
Plaintiffs argue they need more titeereview the Placer County FCS logbook
because there exist “conflictimyidence and ‘mysterious’ circumstances that need more
discovery to resolve.ld. at 12. More specifically, plaintiffs Bege they cannot yet determine
whether FCS ever reported plaintiff Cornacchiolthe California Department of Justice’s

(“DOJ”) Child Abuse Central Inde(“CACI"), which is the basisor Cornacchioli’s procedural

due process claimdd. at 9-10, 12; TAC 11 167-96, 239-50. Althodgifense counsel stated

in

October 2014 that he believed FCS never reported Cornacchioli, a relevant form—Form 8583—

contains a DOJ special report number, which plésnéissert would only bereated after a case|is

reported to the DOJId. at 12—-13. Defendants’ recent depasis confirm that FCS was require

d

to report Cornacchioli to the DOJ and Sutton staee#new of no other case in which FCS failed

to report to the DOJ when so requirdd. at 13—14. Plaintiffs ask for more time to review the)
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FCS logbooks documenting reports to the DOJ asagdilme to depose clerical staff responsi
for submitting the reportsld.

Defendants make two principal argumentsdsponse to plaintiffs’ stated reasol
for requesting extra time to analyze theSHGgbook. First, defendants implicitly argue
plaintiffs’ request is moot, because Cornacllis no longer listedbn the CACI index.Id. at 6.
Second, defendants argue they have alreadgdhalevant portions dhe FCS logbooks during
a recent deposition and the logbook reveals Cornacchioli was not reported bidF&1S.

Again, the court finds plaintiffs’ argumethe more persuasive. Plaintiffs’
allegation that FCS reported Cornacchioli tofl@J forms the basis of all of Cornacchioli’s
claims. SeeTAC (claims 13-15, 24-26). Plaintiffs thpsint out that a significant factual
guestion, as recent depositions of Sutton and MyarBrm, has yet to bdefinitively answered.
The Form 8583, which includes a special repomiper in the box labeled “For DOJ Use Only
supports a justifiable inference that Cornackhvas reported to the DOJ. Dwyer Decl., Ex. 4
ECF No. 69-1. Defendants are in@zxt in implying that whetheZornacchioli was ever reports
to the DOJ is irrelevant given that he islaoger listed on the DOJ’s index. As the third
amended complaint makes clear, Cornacchioli iongt asking for injunctive relief in the form
of removal from the CACI index, TAC 174, thé is also asking for damages caused by the
loss of earning capacity, reputatal harm, and the severe d@mpal and mental distress all
allegedly caused by being repat in the first placeld.  172. Whether Cornacchioli was
reported to the DOJ, and not just whether heigoas to be listed on ¢hCACI index, continues

to be a question central to Cornacchioli'sicls. The FCS logbook page that defendants

produced during a recent deposition may help swan that question, akefendants argue, but it

does not definitely resolve it. Plaintiffs’ sea argument provides a persuasive basis for gra
their motion.

3. Recent Depositions

Defendants argue that, even if recent déjpos and discovery provide a basis f
additional discovery, plaintiffs have not showhy they did not conduct the depositions and

discovery sooner. Opp’n Mot. Continue3ats. Defendants poitd a nine-month window
8
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between plaintiffs’ initial written discovery artdeir more recent “flury” of activity, which
included four sets of document requests and elgpositions in the final two months of the
original discovery periodld. at 4.

Plaintiffs’ reply adequatelpddresses these concei®se generalliReply Mot.
Continue. From the start, plaintiffs intended to focus their discovery only orivtbegll claims
because the second custody case in Placer CoupgriSr Court had already allowed serving

subpoenas, taking of depositions, and a full tegharding plaintiffs’ other claims herdd. at 3.

Because the court dismissed Menell claims in plaintiffs’ original and first amended complaint,

plaintiffs could not proeed with the correspondimdonell discovery until aftethey filed their
second amended complaint in Septen#¥ 5. Reply Mot. Continue at Defendants impliedly
accepted the sufficiency of tivonell claims in plaintiffs’ second amended complaint when, i
October 2015, they moved to dismiss other claims in the second amended complaint but ¢
challenge thé&/onell claims. See generallivot. Dismiss SAC, EE No. 30; Reply Mot.
Continue at 4. Plaintiffs fileMonellrelated discovery later i@ctober 2015, and, after
defendants’ initial production, plaiffs moved to compel production of documents related to
County’s other investigationsSeeMot. Compel, ECF No. 39. Theagistrate judge granted in
part plaintiffs’ motion to compel in May 2016pé@required defendants to produce case files f
other investigations. Order May 5, 2016, BlI&- 47. Defendants acknowledge “it did take
some time” to produce responsive documents, @pfot. Continue at 4and plaintiffs assert
they did not receive the caBles until August 2016. Reply MoContinue at 4. It was
reasonable for plaintiffs to wait to depose 8athnd Myers, the County employees involved i
the investigation in this case, until plaintifiad more information regarding other County
investigations, because plaintiffs’ claims arel tie County policies and practices that Sutton &
Myers allegedly followed. Plaintiffs’ depd&ins of Sutton and Myers on September 12—-13,
2016, and current motion filed on September 28, 2016, were therefore timely.
D. Conclusion
For the reasons stated above, plaintiifst and second reasons for requesting

amend the scheduling order provide a sufficiasis for finding “good cause” here. The cour
9
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need not address plaintiffs’ oth@mguments supporting their requéslaintiffs’ motion is
GRANTED.

The parties originally submitted comjg positions on modification of the
scheduling orderCompareMot. Continue at 1, Byith Opp’n Mot. Continue at 2. At the courtls
instruction, the parties have now submittediatjstatement after hearing to address their
positions regarding the appropriate scope séalery in light of the documents recently
produced. Jnt. Statement, ECF No. 92. Adtarsidering the partiegositions as to the
appropriate scope of additional discovery, thercextends the fact discovery period without
limiting the scope beyond the parameters estaldiblgeghe complaint and answer. As a result,
the court need not address at this juncture pfeghindividual requests fioadditional discovery.

The schedule for the case, ECF Nos. 19js36jodified as follows: the period for

discovery shall be extended tdylB1, 2017; disclosure of expewitnesses is due by September

1, 2017 and supplemental disclosure of expetregises is due by September 22, 2017; the period

for expert discovery shall be completed by September 29, 2017; all dispositive motions shgll be

heard by November 3, 2017; the Final Pretriahférence is reset for February 23, 2018 at 10:00

a.m., with the Joint Pretrial Seahent due by February 2, 2018; and the Jury Trial date is reget for

April 9, 2018 at 9:00 a.m., withiéd briefs due by March 26, 2018.

The court next addresses pi#ifs’ motions to amend th®lonell claims and the
NIED/IIED claims.
1. MOTION FOR LEAVE TO AMENDMONELL CLAIMS

A. Standard
A party seeking leave to amend the plegdiafter the deadline specified in the
scheduling order must first establish “good cass@amend the scheduling order under Rule 16

and then, if good cause exists, adgly establish the propriety amendment under Rule 15(g).

N

Johnson 975 F.2d at 608—09 (approving thisler of operations applied Forstmann v. Culp
114 F.R.D. 83, 85 (M.D.N.C.1987)). Thedawnquiries are not coextensivéd. at 609.

® The court also denies without prejudice plaintiffs’ request for sanctions for untimely
production of documents leading up to recent depositiSegMot. Continue at 9-11.

10
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As discussed above, Rule 16(b)’s goodseastandard focuses primarily on the
diligence of the moving partyd., and that party’s reasons for seeking modificati®f,. ex rel.
Farnan v. Capistrano Unified Sch. Dis654 F.3d 975, 984 (9th Cir. 2011).

In contrast, Rule 15(a) prales a liberal amendment polidscon Props., Inc. v.

Mobil Oil Co., 866 F.2d 1149, 1160 (9th Cir. 1989), under which a “court should freely give

leave [to amend a pleading] when justice so regiirFed. R. Civ. P. 15(@&). “In exercising its
discretion, ‘a court must be guided by the uhdeg purpose of Rule 15—to facilitate decision
on the merits rather than on thkeadings or technicalities."DCD Programs, Ltd. v. Leighton
833 F.2d 183, 186 (9th Cir. 1987) (quotidgited States v. WebB55 F.2d 977, 979 (9th Cir.

1981)). However, “the liberality in granting leatceamend is subject to several limitations.”

Ascon Props.866 F.2d at 1160 (citations omitted). A daweed not grant leave to amend where

there is “undue delay,” “bad faith,” “undue pudjce to the opposing fg,” or “futility of

amendment.”Foman v. Davis371 U.S. 178, 182 (196Xee also Smith v. Pac. Prop. Dev. Cq.

358 F.3d 1097, 1101 (9th Cir. 2004) (citing freamanfactors). Not all of th&omanfactors
carry equal weight. “[I]t is ta consideration of prejudice tloe opposing party that carries the
greatest weight."Eminence Capital, LLC v. Aspeon, In816 F.3d 1048, 1052 (9th Cir. 2003).
“The party opposing amendment betlrs burden of showing prejudiceDCD Programs, Ltd.
833 F.2d at 187. “Absent prejudice, or @8y showing of any of the remainik@manfactors,
there exists a presumption under Rule 15(dvor of granting leave to amendEminence

Capital, 316 F.3d at 1052.

Here, the original scheduling order foreeddsamendments without leave of court.

Scheduling Order March 24, 2015 at 2 (“No furthemnger of parties or amendments to pleadi
is permitted without leave of court, good causér@been shown.”). As a result, the court wi
consider the factors under RUlé and, if good causes exists, taetors under Rule 15(af5ee
Jackson v. Laureate, Ind86 F.R.D. 605, 607 (E.D. Cal. 1999).

B. Procedural Background

Plaintiffs filed their original complainn October 2014. After defendants filed a

motion to dismiss, the court granted the motiotoagarious claims in the complaint and grant
11
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leave to amend. Order March 30, 2015, ECF No.Pl&intiffs filed a first amended complaint,
defendants moved to dismiss, and the tgranted the motion as to plaintiffslonell and
NIED/IIED claims and granted leave to amer€hAC; Mot. Dismiss FAC, ECF No. 21; Order

Sept. 1, 2015, ECF No. 26. Plaintiffs filedexand amended complaint, defendants moved t

dismiss, and the court granted the motion asdamtiffs’ NIED/IIED claims. SAC; Mot. Dismis$

SAC; Order March 22, 2016, ECF No. 37. Plaintifsd a third amended complaint in April
2016, and defendants soon afterdin answer and then anemded answer. TAC; Answer,
ECF No. 43; Am. Answer.

Plaintiffs have bifurcated their current attempt to amend the third amended
complaint. In an earlier ntion, filed on July 28, 2016, plaintiffs sought to amend their

NIED/IIED claims. Mot. Am. TAC [NIED]. Tl court submitted that motion without argume

ECF No. 64. In their current motion, filed on October 5, 2016, plaintiffs seek to amend theli

Monell claims. Mot. Am. TAC [Monell]. Defendants oppose the motion. Opp’n Mot. Am. T/
[Monell]. The court heard argument for plaffgi second motion on November 4, 2016. ECF
No. 91.
C. Discussion

1. Initial Matter

Defendants argue plaintiffs’ motion is sebj to denial on the simple grounds th
it does not include a Rule 16 request to mothfy scheduling order. Opp’n Mot. Am. TAC
[Monell] at 2 (citingJohnson 975 F.2d at 608—09). AlthoughetiNinth Circuit has suggested
denial may be appropriate on these grounds, ihbasr actually required such a rigid rufeee
Johnson 975 F.2d at 608-09 (citintauregui v. City of Glendalé&52 F.2d 1128, 1133-34 (9th
Cir. 1988); US. Dominator, Inc. v. Factory Ship Robert E. Rest8 F.2d 1099, 1104 (9th Cir
1985)). Moreover, the district courtslohnsonJaureguj andU.S. Dominatoydeclined to
apply such a rule, even though the Ninth Ciraffirmed the decisions in those cases on that
basis.

The court finds the application of such a rule here would likely be inefficient;

district court’s recent experience ayip defendants’ rigl interpretation ofohnsons
12
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instructive. InContra C.F, the Central District applied whatacknowledged “may appear to b
a strict requirement” and denied defendantstiomoto amend the complaint because defenda
had failed to also requessaheduling order modificationContra C.F. v. Capistrano Unified
Sch. Dist. 647 F. Supp. 2d 1187, 1191 (C.D. Cal. JulyZ0Q9) (“Although a request to modify
the Scheduling Order need not appear se@arate motion, the School Defendants do not
specifically make such a requ&sthe motion for leave to amenjl.”"However, the court denied
defendants’ motiomvithout prejudiceid., and defendants re-applied tamdays later, this time
with a request to amend the scheduling ondefDkt. 108). Two months after its first order, tf
court ultimately granted defendants’ motion to amend the compl@ift. v. Capistrano Unified
Sch. Dist, 656 F. Supp. 2d 1190 (C.D. Cal. September 15, 2a6@),sub nom. C.F. ex rel.
Farnan v. Capistrano Unified Sch. Dis854 F.3d 975 (9th Cir. 2011).

Because this court does not interpret thetiNCircuit authority to require such &
circuitous result, and because applying suclyid rule likely would benefficient, the court
proceeds with the analysis laid out above. The court next considers whether plaintiffs hav
established “good cause” to angethe complaint under Rule 16.

2. Good Cause under Rule 16

Plaintiffs ask for leave to amend th&lonell claims (i.e., counts 1-2 and 7-8).
Mot. Am. TAC [Monell] AT 3—4; see alsd®FAC. More specifically, plaintiffs’ proposed
amended fourth complaint seeks to amend claiwhich is then incorporated by reference intc
claims 2, 7, and 8, in the following ways: the gdigon of the County’s “failure to enforce” its
policies is amended to allege that the polithesnselves are deficient, PFAC { 52; all other
allegations against the County remainhailigh the proposed amendment includes additional
factual allegations to support claims thia County failed to train its workeid, § 53, failed to
monitor and review its workers]. 54, and that these failures ctituge deliberate indifference
id. 1 55. Plaintiffs also ask to deletaioh 13 brought by Cornacchioli against the Couittyat
4-5, and defendants agree. Opp’n Mot. Am. TMomell] AT 5 n.1. The court grants this
request based on the parties’ stipulation. Plsrinally ask to “correct some minor items” in

the complaint, including: the addition of Pla€unty Counsel’s Office as party; the correctio
13
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of the date when plaintiffeceived an FCS investigative rep@nd the “minor adjustment” of

some of the damages numbeld. at 4-5.

Plaintiffs support their proposed changes toMlomell claims on the grounds that

newly acquired evidence, acquired principallynfrthe depositions of defendants Sutton and
Myers, establishes more widespredalations of County policiesld. at 8—11. Plaintiffs also
assert that evidence acquired through deygpBLCS training coordinator Jennifer Cook and
County attorney Roger Coffman estabés the County’s inadequate trainifd. at 11-15.
Although Cook and Coffman both were deposed mleltijpmes—first in July 2016 and then in
September 2016—the more recent depositionsadi¢inore detail” than was possible to obtai
earlier. Id. at 15. In response, defendants arguenpfés were not dilgent in conducting
depositions at an earlier time during ttiscovery period, Opp’n Mot. Am. TAG/pnell] at 1;
plaintiffs had information about FCS trainingeerly as January 2014dshould have moved t
amend much sooner, at least sooner #fieduly depositions of Cook and Coffmah,at 4—6;
and the court has twice dismisdddnell claims contained in the prior amended complaidts,
at 3.

Here, the court finds good causeattow plaintiff's amendment of thiglonell

claims after examining the court’s previous ordgarding these claims. In the court’s prior

=

order, the court determined plaintiffs failed to allege facts sufficient to establish some “pattern,

custom, or practice” that could provide the basiseftirer a failure to train or a failure to enforg
theory undeMonell. Order Sept. 1, 2015 at 8. With thproposed fourth amended complaint
here, however, plaintiffs aim to address thesetsborings. Plaintiffs have taken each of the
allegations the court deemed insufficient siptior order and added paragraphs of factual
allegations to support each of their theoried the County established policies, practices, anc
procedures that are constitutionally deficié?AC { 52; failed to adequately train its FCS
workers,id. § 53; and failed to monitor andview the child case referral procegk,f 54. As a
basis for these changes, plaintiffs rely heavily on information acquired through recent disc

especially the depositions of tBun and Myers. Mot. Am. TACMlonell] at 4. The court finds

14
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plaintiffs were sufficiently diligent in pursng discovery and in conducting these depositions
Plaintiffs have established good cause.
The court next considers whether ameadms permissible under Rule 15.

3. Amendment under Rule 15

As noted above, a court need not giteatre to amend where there is “undue
delay,” “bad faith,” “undue pjudice to the opposing party,” Hutility of amendment.” Foman
371 U.S. at 182. There exists a presumption uRdée 15(a) in favor of granting leave to
amend, and it is the burden of the party opppsimendment to shoprejudice or a “strong
showing” of any of the remainingomanfactors. Eminence Capital316 F.3d at 1052. The
court considers each tfose factors in turn.

a) Undue Prejudice

As noted, “it is the consideration of pudjce to the opposing party that carries |
greatest weight.ld. The court considers it first here.

Defendants argue they wouteé prejudiced in two wayéplaintiffs are granted
leave to amend. First, given that discoveryasy closed, defendants would not be able to
conduct additional discovery on plaintiffeew claims. Opp’n Mot. Am. TACNlonell at 8.
Second, granting the motion would cause prejudickdigheting up their dense costs on issu
that could have, and should have, beasolkeed much earlier in the pleadingdd.

Here, because the court grants plaintifégjuest to continue the trial date and
discovery period, the court rejects defendants’ first argument as moot. As to the second
argument, the court finds that increased litigation costs, while an important consideration,
sufficient to establish undue prejudice in this c&See, e.g., In re Fritz Companies Securities
Litig., 282 F. Supp. 2d 1105, 1109-10 (N.D. Cal. 2@bf®yeased motion practice costs
insufficiently prejudicial where gintiffs did not cause delay3ge also Tyco Thermal Controls
LLC v. Redwood Indus2009 WL 4907512, at *3 (N.D. Cdbec. 14, 2009) (“Neither delay
resulting from the proposed amendment nor tlesgect of additional discovery needed by the
non-moving party in itself cotitutes a sufficient showing of prejudice.”). Defendants have

failed to sufficiently establisprejudice, and this factorvars the Rule 15 amendment.
15
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b) Undue Delay

Defendants argue that delay in filing th&rent motion is unjustified. Defendants

highlight the fact that plaintiffs fiormed them of plans to amend th@nell claims as early as
August 12, 2016, long before plaintiffs filed thérst motion to amend the third amended
complaint or the instant motion. Opp’n Mot. Am. TAKdnell] at 7. Plaintiffsrespond that the
“could not have brought this motion in good faitfitil they had completed sufficient discovery
citing the several depositions conducte®eptember. Mot. Am. TAQMonelll at 6. Even
though plaintiffs may have seen the need to amend the complaint and alerted defendants
fact over a month before they moved to amend, plaintiffs’ motion here is not untimely by v
of that fact. That plaintiffs waited to ogplete underlying discovery, including the depositions
upon which the proposed amendments rely, diccaose undue delay, and defendants have f
to make the necessary “strong showing” of fosnanfactor. This factor favors the Rule 15
amendment.
C) Bad Faith

Defendants do not argue that this motiobnsught in bad faith, and the court hg

no reason to believe bad faith is presentis Tactor favors the Rule 15 amendment.
d)  Futility

Defendants do not argue that plaintiffs’ proposed amendments are futile.
Moreover, plaintiffs’ proposed amendments are offered specifically to address the bases f
dismissing the claims in the court’s prior ord&eeOrder Sept. 1, 2015. This factor favors Rt
15 amendment.

D. Conclusion

The court finds plaintiffs have adedaly established good cause for permitting
amendment under Rule 16 and defendants have tailevercome the presumption in favor of
amendment under Rule 15. As a result, the court GRANTS plaintiffsomfuir leave to amenc
theMonell claims of the third amended complaint.
1
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V. MOTION FOR LEAVE TO AMEND NIED/IIED CLAIMS

The same standards reviewed abapply to this motion as well.

A. Procedural Background

As previously stated, in their s@ad amended complaint dated September 30,
2015, plaintiffs alleged four counts of IEM@&NIED on behalf of Linda Clayton. SAC
19 256—83. The court dismissed plaintiffs’ IEBdaNIED claims on behalf of Linda Clayton
with leave to amend in an order dated Ma2h2016. ECF No. 34. Plaintiffs filed a third
amended complaint on April 5, 2016. ECF No. 38e third amended complaint did not inclu

any claims on behalf of Linda Claytoid.

On July 28, 2016, plaintiffs filed a motiaa amend their third amended complajint

to name Linda Clayton as a plaintiff againattege defendants caused Linda Clayton intentional

infliction of emotional distress and negligent infliction of giooal distress. Mot. Am. TAC
[NIED] at 1-2. Defendantsppose plaintiffs’ motion, Opp’Mot. Am. TAC [NIED], and
plaintiffs replied, ReplyMot. Am. TAC [NIED].
B. Discussion

This court dismissed Linda Clayton’s IIEiaim because plaintiffs did not alleg
sufficient facts to “show how defendants becaware of the presence afyone other than the
person to whom the call [i.e. Akey] was directetder March 22, 2016 at 2. In other words
plaintiffs did not sufficiently hege that defendants’ actiomsere intentional. The court
dismissed Linda Clayton’s NIED claim becausengiés did not allege in the complaint that
Linda Clayton overheard the phone call; ratheaintiffs “allege[d] little more than [Linda
Clayton] experiencing emotional hurt uporesg Ms. Akey in anguish and shocKd. at 3. As
such, the court found plaintiffs did “not sufficiently allege[ ] the requisite level of seriousnes
an NIED claim.” Id.

Plaintiffs contend the court should alldhem to amend their third amended
complaint because “the recent depositionRathel Akey, Ryan Cornacchioli and Linda

Clayton” provide information that allowdaintiffs to cure these defectSeeMot. Am. TAC

[NIED] at 4. The new facts are as follows: {Rachel Akey answered the call from Sutton . .|.

17
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on ‘speaker’ mode;” and (2) “Lind@layton was physically next ®achel Akey during the entir
conversation between Sutton and Akeld! at 4-5. Plaintiffs alsetate “[d]efendant Gloria
Sutton admitted under oath in her depositiotheprior state custody action that she heard
‘grandma [Linda Clayton] . . . screaming irethackground’ during thehpne conference with
Rachel Akey.”Id. at 5. This information in their matn would support the “intentional” eleme)
of the IIED claim.

Looking to the Ninth Circuit'shree-part test to deteme if good cause exists to
amend the complaint, it is cleamatreven if plaintiffs can showely diligently assisted the court
in creating a workable Rule 16 order, thereavgo circumstances beyond their control that
prevented them from complying with the ord&ee Jacksqri86 F.R.D. at 60&uschner v.
Nationwide Credit, In¢.256 F.R.D. 684, 687 (E.D. Cal. 2009). Unlike with plaintisnell
claims, the deposition testimony referenced bynpilés here comes from their own depositions
None of the testimony should have come asprse to plaintiffsand it does not justify
plaintiffs’ noncompliance witlthe court'sprior order.

As for Gloria Sutton’s “admission” ihner deposition in the prior state custody

action, that deposition occurred befdhis action was filed in Gaber 2014, as plaintiffs are we

\*£J

aware. SeeReply Mot. Continue at 3Plaintiffs had ample opportunity to review that deposition

testimony and incorporate information from itdritheir complaint, if they so wished.

C. Conclusion

For the foregoing reasons, plaintiffs’ motion to amend to add claims of IIED and

NIED on behalf of Linda Clayton is DENIED.
The court next considers phaiffs’ fourth and final maéion to reconsider rulings
made by the magistrate judge.

V. MOTION FOR RECONSIDERATION

A. Procedural Background

Plaintiffs move for reconsatation of two of the magistte judges’ rulings issuec
by order on October 3, 2016. Mot. Reconsi@der Oct. 3, 2016, ECF No. 72. The magistr:

judge’s first ruling denied plaintiffs’ main to compel Placer County to re-review the
18
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approximately 470 documents that the magdistjadge ordered produced on May 6, 2016. M
Compel, ECF No. 67; Order May 6, 2016, EC&. M7. The magistrate judge’s second ruling
granted in part defendants’ motion to compaelmtiffs to compensate defendants for Akey’s
failure to appear at a mental health examinatigmt. Statement, ECF No. 66. Plaintiffs filed th
current motion for reconsideration on Octoh@r 2016. Mot. Reconsider. Defendants oppos
Opp’n Mot. Reconsider, and plaintiffeplied, Reply Mot. Reconsider.

B. Standard

Federal Rule of Civil Procedure 72(a)adits district judges to consider timely
objections to nondispositive pretrialders issued by magistratelges and to “modify or set
aside any part of the order that is clg&rroneous or is contrary to lawSee alsd_ocal Rule
303(f); 28 U.S.C. § 636(b)(1)(A). “A finding idearly erroneous when although there is
evidence to support it, the reviewj [body] on the entirevidence is left withthe definite and
firm conviction that a mistake has been committeddncrete Pipe & Prods. v. Constr. Laborg
Pension Trust508 U.S. 602, 622 (1993) (internal quotation marks omitted) (quotitgd
States v. U.S. Gypsum C833 U.S. 364, 395 (1948)). “[R]eweunder the ‘clearly erroneous’
standard is significantlgeferential . . . .”Id. at 623. In contrast, tHeontrary to law” standard
allows “independent, plenary rew of purely legal determinatns by the magistrate judge.”
Estate of Stephen E. Crawley v. Robinddn. 13-02042, 2015 WL 3849107, at *2 (E.D. Cal.
June 22, 2015). “An order is contrary to law wiitdiails to apply or misapplies relevant statut
case law, or rules of procedurdd. (quotingKnutson v. Blue Cros& Blue Shield of Minn.

254 F.R.D. 553, 556 (D. Minn. 2008)).

In reviewing a motion for reconsiderati, the district court “may not simply
substitute its judgment for & of the deciding court.'Grimes v. City of San Francisc®51 F.2d
236, 241 (9th Cir. 1991). “To succeed [on a motiarréaonsideration], a party must set forth
facts or law of a strongly convimg nature to induce the courtreverse its prior decision.”
Enriquez v. City of FresndNo. 10-0581, 2011 WL 1087149, at *1 (E.D. Cal. Mar. 23, 2011).
Furthermore, when filing a motion for reconsidema, a party must show “what new or differe

facts or circumstances are claimed to exist Widici not exist or were not shown upon such p
19
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motion, or what other grounds exist for the manti Local Rule 230(j)(3). “A motion for
reconsideration ‘may not be used to raise arguwsnenpresent evidence for the first time wher
they could reasonably have beerised earlier in the litigation.”Marlyn Nutraceuticals, Inc. v.
Mucos Pharma GmbH & Cp571 F.3d 873, 880 (9th Cir. 2009) (quotikgna Enters., Inc. v.
Estate of Bishop229 F.3d 877, 890 (9th Cir. 2000)).

C. Discussion

1. Order Denying Re-Review

The magistrate judge denied plaintiffisotion to compel Placer County to re-
review what the parties refer to as thdchell’ documents. Jnt. Statement at 1, ECF No. 67-]
Order May 6, 2016. In a prior order, the magistjadge ordered prodtion of these document
specifically requiring defendants to “expeditiouplpduce what the parties refer to as ‘Level |
and E/R Referrals’ for a period of 12 months @fipliffs’ choice.” Order May 6, 2016 at 1. As

the parties explain:

The Referral is documentation of an alleged complaint of abuse or
neglect, and is approximately 54fges. If annvestigation is
conducted, then an “Investigative ixtive” is prepared, which is
also approximately 5-8 pages. Counsel discussed that these
documents have a heading calledff&ential Response Path” with
four different possible types of aati@numerated I, Illll or “E/R.”

The types identify the level ofesponse needed, with “E/R”
designating that an emergencyspense is required. Plaintiffs
determined that Referrals with designation of “llI” or “E/R”
would indicate the CPS case S§iléehat would contain the most
pertinent information for thonell claims.

Jnt. Statement at 2 n. 1. Although the Countiginally estimated there would be about 350
Level II/ER Referrals per year, defendants tifexd a total of 470 responsive referrals during
plaintiffs’ requested periodld. at 3. In order to find cases siar to that of N.D., subsequent
correspondence between the parfigther limited the search tmly Level IlII/ER Referrals
where “the child was removed from the custoflyhe parent(s) without a court ordeid.
Defense counsel arranged for the interim Assidbarector of the Department of Child Suppor
Services, Eric Branson, to review the doemts, and defendants ultimately produced only
seventeen Referraldd. As a result of the limited prodtion, plaintiffs moved to “compel

Defendant Placer County toyedefense counsel, not Defendant Placer Couetseview the
20
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approximately 470 documents/files.” Mot. Compel (emphases in original). Plaintiffs were
concerned about the competenca oion-attorney to conduct theviwv and, more specifically,
of the potential bias of Eric Branson, who wofésPlacer County and is a supervisor of Myer
Jnt. Statement at 3—4. Plaintiffs argued befoeanhgistrate judge that only an attorney can
conduct such a review in these circumstarcesmoved for re-review of the documents by
defendants’ counsel. Mot. Coml|5—-7; Mot. Reconsider at 3—6.

The magistrate judge denied plaintiffequest to compel re-review on October
2016. Order Oct. 3, 2016. The magistrate judgéoset the reasons for her determination on
record. SeeHr’g Tr. Sept. 30, 2016 (“Transcript”), EQW¥o. 85. First, the magistrate judge
pointed to the lack of evidence showing defenigavere inappropriatelyithholding documents
Id. at 20:22-25, 23:2—6. (“l just ddrfeel like | have sufficient information to infer that
somehow there’s [sic] responsive documents treastit in the care and stody of the county.”)
Second, the magistrate judge pointed to the ¢tddkgal authority establishing that something
greater was required of defense counsglat 21:4—6. (“I am satisfiethat the process by whic
[defense counsel] describes in thmfjstatement is sufficient.”).

Plaintiffs argue the magistrate judgelding was wrong “as a matter of law.”
Thus, the court here performs an “independeetanly review” of the ledaletermination that a
non-attorney can perform the review in these circumstariegsite of Stephen E. Craw|&015
WL 3849107, at *2. Because the court must ask mdrdhe magistrate juddgtails to apply or
misapplies relevant statutes, case law, or rules of procedilielie analysis here starts with th
underlying Federal Rule @ivil Procedure.

Under Federal Rule of Civil Procedu26(g), “[e]very disclosure under Rule
26(a)(1) or (a)(3) and every disay request, response, or objentmust be signed by at least
one attorney of record in tladtorney’s own name.” Fed. Riv. P. 26(g). “By signing, an
attorney or party certifies that to the bebthe person’s knowledge, information, and belief
formed after a reasonable inquiry:
1

i
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(B) with respect to a discoverygeest, responsey objection, it is:
(i) consistent with these rules and warranted by existing law
or by a nonfrivolous argumefdr extending, modifying, or
reversing existing law, dor establishing new law;
(i) not interposed for anymproper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the
cost of litigation; and
(i) neither unreasonablenor unduly burdensome or
expensive, considering the neeaf the case, prior discovery

in the case, the amount in controversy, and the importance
of the issues at stake in the action.

Id. The plain rule requires onthat an attorney present that the discovery response is
warranted by existing law, objections are nd¢iposed for an improper purpose, and discove
practices are not unreasonable. The Adviswynmittee notes further clarify that the
“reasonable inquiry” requirements‘satisfied if the investigation undertaken by the attorney
the conclusions drawn thereffincare reasonable under the circumstances.” Fed. R. Civ. P. 2

1983 Advisory Committee Notes. Moreover, theasonable inquiry” requirement may be

satisfied where a lawyer relies on the representatibtise client so long as the lawyer has mdde

a “reasonable effort to assure that the clieag provided all the information and documents
available to him that are respaoresto the discovery demandId.; see also Davis v. Lakeside
Motor Co, No. 3:10-CV-405 JD, 2014 U.S. Dist. LEX92091, at *16 (N.D. Ind. July 7, 2014
(attorney not subject to sanctiomsder Rule 26(g) for reasonabBlying on client’s incorrect
representations). Taken together, the language of the rule and the advisory committee no
suggest that the certifying attey need not personally revielt materials from which a party
crafts the substa@e of a “response” und&®ule 26(g).

Plaintiffs’ cited cases do not require &elient interpretation. Mot. Reconsider
at 3. Plaintiffs first point t@stensibly helpful language fro@erke v. Travelers Cas. Ins. Co. ¢

Am, 289 F.R.D. 316, 322 (D. Or. 2013) (“[Lawyerdijty cannot be fully ntaf lawyers certify

that all discoverable documents from a file hbeen produced without ehaving reviewed the

file[.]"). However, the facts of that caseeano dissimilar to be psuasive here. FirsGerke

involved production of expert disclosure méts, some of whiclare protected under the
22
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attorney-client privileg@inder Rule 26(b), and the court theré&raen attorney must review thoge
materials prior to either including them in the production or listing them in the list of privileged
documents.ld. at 323. Those facts are noepent here as the FCS céiks are not identified as
privileged material. Secon@erkeinvolved production of materials for in camera review by the
court,id. at 318, which imposed on the attorneysthascourt put it, a “heightened” duty to
review the materials for themselves beforehadddat 323. Here, in camera review was not
ordered, and there is no similar basis for smtheightened” duty. Thus, even assuming that
Gerkewere binding authority here, which itmet, the court finds the facts Glerkeare too
dissimilar to bear on the instant case.

Plaintiffs’ cases referenced in their arggmhbefore the magistrate judge similafly
fail to support plaintiffs’ position that personmaliew by the attorney is necessary. Jnt.
Statement at 5. Plaintiffs pointed@ardenas v. Dorel Juv. Group, In@a case that considered
trial counsel’s obligation to review materials frahe client’s in-house emsel, who had in turn
relied on paralegals to conduct the esvi CV.A.04-2478 KHV-DJW, 2006 WL 1537394, at *[L
(D. Kan. June 1, 2006). The courtatg that “[t]rial counsel hava duty to exercise some degree
of oversight over their clients’ employees tsere that they are acting competently, diligently,
and ethically in order to fulfill their respongity to the Court and opposing parties,” but the
court never required trial counsel to condihet review himself in filing a respons#d. at *7.
Instead, trial counsel had an obligation to camioate with the client to identify who has
responsibility for the documenssibject to the discovery reqeesind ultimately review the
documents the client prepared for submissilah. If anything, this case supports defendants’
argument that their review was sufficient, becalefense counsel herepeatedly communicatgd
with Branson and conducted a reviefisthe documents Branson sekd. Jnt. Statement at 9-10.
Cardenagdoes not require anything more. Simifghe final case cited by plaintiff§oold v.
Hilton Worldwide 2014 WL 4968268 (E.D. Cal. 2014), grdtands for the unremarkable
proposition already discussed above that wheattmnney signs a disgery response she is

certifying that a “reasonablaquiry” has been maddd. at *2. What that “reasonable inquiry”
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requires is the focus of the parties’ issue hané, plaintiffs have natffered any persuasive
authority to support their tarpretation of the rule.

In sum, an attorney need not, as a matter of law, review all documents in for
response certified under Rule 26(g). The attorag@germitted in certain @umstances to rely ol
the skill and experience of paralegals or quadifclient employees. The magistrate judge’s
determination was not wrong “as a matter of law.” The court denies plaintiffs’ motion to
reconsider the magistrate judgétst ruling challenged here.

2. Order Granting in Part Payment of Costs

The magistrate judge’s second ruling grdntepart defendants’ motion to comp

plaintiffs to compensate defendants for Akey’s fialto appear at a mental health examinatioh.

Order Oct. 3, 2016; Jnt. Statement. Delf@nts’ motion was based on an invoice for $3,200
defendants received from their medical experafoentire eight-hour day due to Akey’s last
minute cancellation. Jnt. Statement at 3. Plaingiffiserted Akey was too ill to attend and thu
had a reasonable excuse for her abselttePlaintiffs further arguethat Federal Rule of Civil
Procedure 37, which defendartited, only addresses twdlful, rather than the excusable,
failure to attend.Id. at 3, 8. The magistrate judge ordepdaintiffs to pay one half of the bill,
$1,600, excluding any attorneys’ fees. Order @¢cR016 at 3. Here again, the magistrate jud
set forth the reasons for hdetermination on the recor&eeTranscript. After noting the court’s
discretion, the magistrate judge found costs jestibecause Akey missed an anticipated full-¢

appointment.ld. at 12:18—-24. The magistrate judgeedlon the absence of any declaration

from either Akey or a doctor confirming herlaness to find Akey’s absence was not excused.

Id. at 13:4-11 (“I'm not suggesitq that anyone’s being untruthfbiyt there’s just [not] enough

for me to saddle the countyittv all of those costs.”).

In their motion for reconsideration of the gnstrate judge’s order, plaintiffs argue

there is no legal basis for charging plaintiffstth is inherently unreasable for defendants’
expert to charge for a full dayiglt hours); and that it is unlikedefendants’ expert could not
have mitigated the damage, such as by scheduling other appointments. Mot. Reconsider

In response, defendants argue the medical exaiom as compelled by the court, was schedd
24
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for eight hours and that Federal Rule of Civib&dure 37(b)(2)(B) provides ample basis for {
magistrate judge’s imposition of costs. Opp’n Mot. Reconsider at 4-5.

Because plaintiffs challenge the magisradge’s order for lacking any legal
basis and for being unreasonalthes court here reviews tloeder under the “independent,
plenary” and “clearly errormis” standards of reviewSeeFed. R. Civ. P. 72(a); Local Rule
303(f); 28 U.S.C. § 636(b)(1)(A).

Taken together, Federal Rules of CRiocedure 35 and 37 provide ample supf
for the magistrate judge’s order. Federal Rul€iefl Procedure 35 permitkie court to “order a
party whose mental or physicardition . . . is in controversy ®ubmit to a physical or mental
examination by a suitably licensed or certified exan” Fed. R. Civ. P. 35(a)(1). Federal Rt
of Civil Procedure 37 further permits the courtrtgpose sanctions for failure to comply with th
court’'s order. More specifidgl Rule 37(b)(2)(B) permits sanctions for “not producing a pers
for examination” whose appearance is requireder Rule 35(a) unless the disobedient party
shows (1) “it cannot produce tl¢her person,” Fed. R. Civ. P. 8J(2)(B); (2) “the failure was
substantially justified,” Fed. R. @iP. 37(b)(2)(C); or (3) “othezircumstances make an award
expenses unjustjtl. At hearing, the magistrate judgephedly found plaintiffs did not comply
with the court’s prior order and that plaffgihad not shown the failure was substantially
justified. Transcript at 12:18-24, 13:4-11. Because there was a legal basis for sanctions
Rules 35 and 37, the magistrate judge®@er was not contrary to law.

Nor have plaintiffs shown the magidggudge’s determination was clearly
erroneous. Although plaintiff€ounsel learned Akey was not feeling well at 5 p.m. on Augu
25, 2016, plaintiffs’ counsel only informed deferseinsel of the cancellation after 6 a.m. on
morning of the appointment on August 26, 2016anBcript at 12:10-12. This fact undermine
plaintiffs’ argument that the expert could hawndigated damages and scheduled appointmen
later that same day; it also supports defendaatgiest for an eight-houilling, only half of
which plaintiffs were ordered foay. Transcript at 12:25-13:1n addition, as the magistrate
judge noted at hearing, plaifisi had not provided a declaratithat would support the court’s

finding a substantial gtification for the missed appointmend. at 13:4-11. Although plaintiffg
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finally submitted such a declaration alongh their reply tatheir current motionseeAkey Decl.,

ECF No. 88-1, “[a] motion for recsideration may not be used to . . . present evidence for the

first time [that] could reasonably havedn raised earlier in the litigationMarlyn
Nutraceutical 571 F.3d at 880 (internal quatamas marks ontted) (quotingKona Enters., Ing.
229 F.3d at 890). Because the magistrate judge’s basis for imposing sanctions was reasg
was the amount of sanctions imposed as wellcthet will not reconsidethe magistrate judge’s
determination here. The courtriles plaintiffs’ moton for reconsideration of the magistrate
judge’s order in this respect.

The court denies both of plaintifisiotions for reconsideration.

VL. CONCLUSION

The court GRANTS plaintiffs’ motion to continue the trial date. The new
schedule for the balance of the case is as follthvesperiod for discovery shall be extended to
July 31, 2017; disclosure of expert wisises is due by September 1, 2017 and supplemental
disclosure of expert witnesses is due by Sep&rd2, 2017; the period for expert discovery s
be completed by September 29, 2017; all dispositive motions shall be heard by November
2017; the Final Pretrial Conference is resefeboruary 23, 2018 at 10:00 a.m., with the Joint
Pretrial Statement due by February 2, 2018; aedthy Trial date is reset for April 9, 2018 at
9:00 a.m., with trial briefs due by March 26, 2018.light of this new schedule, the parties sh
meet and confer and within fourteen days offileel date of this ordemotify the court of their
position(s) with respect to the pending motidmssummary judgment: should the court hear
those motions on the date currently set, or khthie motions be denied without prejudice to
renewal after the close of the newly extended discovery period?

The court GRANTS plaintiffs’ motion to amend thnell claims. A fourth
amended complaint shall be filed within feeh days of the datkis order is filed.

The court DENIES plaintiffs’ motion to amend the NIED/IIED claims.
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The court DENIES plaintiffs’ motion to reasider the magistrate judges’ ruling
This order resolves ECF No. 51, 69, 76, and 80.
IT IS SO ORDERED.

DATED: May 8, 2017.

UNIT'?)STA ES DISTRICT JUDGE
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