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FINAL INSTRUCTION NO. 1

Members of the Jury: Now that you have ldedt of the evidence and the arguments g
the parties, it is my duty to instruct you as to the law of the case.

A copy of these instructions will be sent wjthu to the jury room when you deliberate

You must not infer from these instructiamsfrom anything | magay or do as indicatin
that | have an opinion regarding thadmnce or what your verdict should be.

It is your duty to find théacts from all the evidence the case. You, and you alone, a
the judges of the facts. You muidcide what the fastare and then apply those facts to the Ig
which | will give to you. You mustollow the law as | give it tgyou whether you agree with it g
not. And you must not be influenced by any pags likes or dislikes, opinions, prejudices, or
sympathy. That means that you must decide the case solely on the evidence before you.
recall you took an oath to do so.

In following my instructions, you must folloall of them and not single out some and

ignore others; they are all important.
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FINAL INSTRUCTION NO. 2
You are the sole judges oftlevidence in this case and it is up to you to evaluate the
witnesses and othewidence. You are to perim this duty without bigssympathy, prejudice, or
what you think public opinion might be. You musipartially consider &the evidence in the

case, following the law as stated in these instructions.
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justice.

FINAL INSTRUCTION NO. 3

All parties stand equal befotiee law, and are to be dealitkvas equals in a court of
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FINAL INSTRUCTION NO. 4

You should not necessarily decide any issuactfin favor of the side that brought more
witnesses or evidence at trial.

The test is which evidence convinces you because it is most believable.

In deciding contested issues, you should keepind who has the burden of proof on that

issue.
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FINAL INSTRUCTION NO. 5

The evidence in this case consists of theravtestimony of the wigsses and all exhibit
received into evidence. In reaching your vetrd/ou may consider dynthe testimony and
exhibits received into evidence.

Certain things are not evidesy and you may not consider thendeciding what the fact
are. | will list them for you:

(1) Arguments and statements by counsehatevidence. The pa&t’ attorneys are no
witnesses. What the attorneys have said im tg@ning statements, or tineir closing argument
and at other times, is intendedh®lp you interpret the evidence, lus not evidence. If the
facts as you remember them differ from the wagy have stated them, your memory of them
controls.

(2) Questions and objections by counselnateevidence. You should not be influence
by an objection or by the court’s ruling on it.

(3) Testimony that has been excluded oclegn, or that you have been instructed to
disregard, is not evidence amlist not be considered.

(4) Anything you may have seen or leeauhen the court was not in session is not

evidence. You are to decide the caselgae the evidence received at the trial.
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FINAL INSTRUCTION NO. 6
There are two kinds of evidence, direct amdumstantial. A witness testifying to havin
actual knowledge of a fact and documents reckinevidence constitute direct evidence.
Circumstantial evidence is a chain of evidence fvamch you could find thaanother fact exists
even though no one directlystéied as to that fact.
Therefore, before you decide that a taa$ been proven by circstantial evidence, you
must consider all the evidea in the light of reason, expence, and common sense.
How much you believe evidence should depend on whether it is direct or
circumstantial, but on whether the evidenceustiworthy and reliableFor that reason, you ma

find a fact has been proven by circumstantial evae if that conclusioseems reasonable to yq
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FINAL INSTRUCTION NO. 7

In deciding what the facts are, you may hevdecide which testimony to believe and
which testimony not to believe. You may believe gtleng a witness says, or part of it, or no
of it.

In considering the testimony of any witnegsy may take intaccount any number of
factors, which may include the following:

1. Was the witness able tees hear or know the things albethich the witnhess testified?

2. How good is the witness’s memory and is the witness able to testify clearly?

3. Was the witness’s mannghile testifying straightforwa and convincing, or evasive
and unconvincing?

4. Did the witness have an interest in diécome of the case or any bias or prejudice
concerning anyone or anythitigat mattered in the case, and if gl that interesbr bias affect
the testimony?

5. How reasonable was the witness’s testiyzwhen you consider iy light of all the
other evidence in the case?

6. Was the witness’s testimony contradictedvbiat that witness said or did at another
time, whether those statements are presdhtedgh live testimony orantained in documents
introduced into evidence by the testimony of other beliebie witnesses or evidence?

7. Are there any other factothat bear on believability?

In deciding whether or not to believe a va$s, remember that people sometimes forg
things or sometimes get confused.

Also remember that the weight of evidemaseto a fact does not necessarily depend or

number of witnesses who testify about it.

N
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FINAL INSTRUCTION NO. 8
Some evidence may be admitted for a limited purpose only. During this trial, when
instructed you that an item of evidence waisigp@dmitted for a limited purpose, that item of

evidence must be considered faatthmited purpose and for no other.
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FINAL INSTRUCTION NO. 9

Some witnesses, because of education or experience, are permitted to state opinions anc

the reasons for those opinions.
Opinion testimony should be judged jukeliany other testimony. You may accept it q
reject it, and give it as much weight as younkhit deserves, consideg the witness’s educatior

and experience, the reasons given for theiopjrand all the other evidence in the case.
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FINAL INSTRUCTION NO. 10

Several lay witnesses testified about theinagis during the trial. You may, but are ng

required to accept those opinions. You may @ing opinion whatever weight you think is
appropriate.

Consider the extent of thtness’s opportunity to perca the matters on which the

opinion is based, the reasons the witness gauwdoopinion, and the facts or information on

which the witness relied in forming that opinioviou must decide whether information on which

the witness relied was true and accurate. You dmggard all or any part of an opinion that y,

find unbelievable, unreasonabte,unsupported by the evidence.
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FINAL INSTRUCTION NO. 11

From time to time during the trial, it becamecessary for me to talk with the attorneys
out of the hearing of the jutyy calling a recess day extending a break. Please understand tl
while you were waiting, we were working. Therpose of these conferences is not to keep
relevant information from you, but to decide howtaer evidence is to bieeated under the rule
of evidence and to avoid confusion and error.

Of course, we have done what we could to keep the number and length of these
conferences to a minimum. | did not alwayargra party’s request farconference. Do not
consider my granting or denying a request foorference as any indicatiaf my opinion of the

case or of what your verdict should be.
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FINAL INSTRUCTION NO. 12

In general, the party having the buragmproof on an issue must prove it by a

“preponderance of the evidence.” Plaintiffs htéhwe burden of proof on their claims. Defendants

have the burden of proof on their affirmative defense.

Proof by a preponderance of the evideneams the evidence is more convincing and
more probably true than not. If the evidencéoaany issue is evenly balanced, your finding u
that issue must be against thetpavho had the burden of proving it.

In determining whether an issue has beeved by a preponderance of the evidence,
should consider all the evidence having to dihwhat issue regardless of who produced it.

I will instruct you about the bden of proof in connection with the specific claims and

affirmative defenses.

13
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FINAL INSTRUCTION NO. 13
In this case, plaintiffs are Rachael Akayd N.D., a minor. Defendants are Placer
County, Gloria Sutton and Scott Myers. Plaintt#s/e brought severaldal claims against the
defendants.
Each of plaintiffs’ claims are entitled y@ur separate consideration. That is, you mus
decide independently as to each claim whetranpifs are entitled to recover and, if so, the

amount.

That plaintiffs may be entitled to your vétlon one claim does not mean that they are

necessarily entitled to eever on another claim.
On the other hand, that plaintiffs do not gaimerdict on one claim does not prevent yc

awarding a verdict on another claim.

14
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FINAL INSTRUCTION NO. 14

In this civil suit, plaintiffs bring @otal of six claims for viation of their civil rightaunder
42 U.S.C. § 1983. Two claims, one brought by RachAkel} and one by N.D., allege that Plad
County violated plaintiffs’ rights based on dffi@al policy, practice or custom used by the
County. These are sometimes referred tolasell claims, deriving from the name of the case
which the claims are based. The four remmaralaims, two by Rachael Akey and two by N.D
allege that defendants violatpthintiffs’ procedural due prose rights under the United States
Constitution.

These claims are described in the followingtinctions. Each claim involves a distinct
set of elements. Although the claims may hsoe elements in common, you should consid
each claim individually. Plaintiffs can succeedamy one claim only if they prove all of the
elements of that claim.

The following instructions set forth the elents that plaintiffs must meet under each

claim.
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FINAL INSTRUCTION NO. 15
Monell Claim by Rachael Akey Against Placer County

In order to prevail on her 8§ 198&onell claim against defendaRlacer County alleging
liability based on an official prey, practice, or custom, plaifitiRachael Akey must prove eackh
of the following elements by @reponderance of the evidence:

1. County employees Gloria Sutton and/ootbtMyers acted under [y of state law;

2. the acts of Gloria Sutton and/or Scottdvlydeprived plaintiff Rachael Akey of her
right to familial association under the United Sta@esstitution as explaiein Final Instruction
No. 18;

3. Gloria Sutton and/or Scdttyers acted pursuant toradespread or longstanding
practice or custom of the defendant Placer County; and

4. the defendant Placer County’s widesprealbngstanding practice or custom causec
the deprivation of the plaintiff Rachael Akey’ghis by the actions of Gloria Sutton and/or Sc
Myers; that is, Placer County’s wisifgread or longstanding practice or custom of using oral S
plans is so closely related tceetdeprivation of Rachael Akey'gyhts as to be the moving force
that caused the injury Ms. Akey claims.

The parties have stipulated that Gloridt&o and/or Scott Myeracted under color of
state law. Therefore, you should adcglement 1 above as established.

“Practice or custom” means any longstanygiwidespread, or well-settled practice or
custom that constitutes a standard opegaprocedure of the defendant Placer County.

If you find plaintiff Rachael Akey has proved each of these elements, and if you als

that Rachael Akey has proved all the elementssstexjuired to prove wer Final Instruction Ng.

18, your verdict on this claim should be for ptdfrRachael Akey. If, on the other hand, Rach
Akey has failed to prove any one more of these elements, yaardict on this claim should bg

for defendant Placer County.

16
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FINAL INSTRUCTION NO. 16
Monell Claim of N.D. Against Placer County

In order to prevail on his 8 1988onell claim against defendant Placer County allegin
liability based on an official piey, practice, or custom, plaifitiN.D. must prove each of the
following elements by a preponderance of the evidence:

1. County employees Gloria Sutton and/ootbtyers acted under tw of state law;

2. the acts of Gloria Sutton and/or Scott Myers deprived plaintiff N.D. of his right to
familial association under the United States Gartgin as explained in Final Instruction No. 1

3. Gloria Sutton and/or Scdttyers acted pursuant toradespread or longstanding
practice or custom of the defendant Placer County; and

4. the defendant Placer County’s widesprealbngstanding practice or custom causec

the deprivation of the plaintiff N.D.’s rights byefactions of Gloria Sutton and/or Scott Myers|;

that is, Placer County’s widespreadlongstanding practice or caost of using oral safety plang
is so closely related to the deprivation of N.Dights as to be the moving force that caused tf
injury N.D. claims.

The parties have stipulatedatiSutton and/or Scott Myerstad under color of state law.
Therefore, you should accept elemh 1 above as established.

“Practice or custom” as used here has timeesdefinition as providein Final Instruction
No. 15.

If you find plaintiff N.D. has poved each of these elementsdaf you also find that N.D
has proved all the elements he is requirggrtwve under Final Instruction No. 18, your verdict
this claim should be for plaintiff N.D. If, onétother hand, N.D. has failed to prove any one

more of these elements, your verdict on thesnalshould be for defendant Placer County.

17
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FINAL INSTRUCTION NO. 17
Procedural Due Process Claim byrachael Akey Against Gloria Sutton

In order to prevail on her § 1983 proceduhaé process claim agat defendant Gloria
Sutton, plaintiff Rachael Akey must prove eachih# following elements by a preponderance
the evidence:

1. Defendant Gloria Sutton actadder color of state law; and

2. the acts or omissions of defendant Sutt@rided plaintiff Rachael Akey of her right
to familial association under the United Sta@esmstitution without fundamentally fair procedu
as explained in Final Instruction No. 18.

3. Additionally, in this 8 1983 &ion, plaintiff Rachael Akeynust also demonstrate that
defendant Gloria Sutton’s acts@missions were the cause of Mgkey'’s injury. “Cause” is
defined as something that directly produceswent and without which the event would not ha
occurred.

The parties have stipulated that defend&urtton acted under color of state law.
Therefore, you should accept elemh 1 above as established.

If you find plaintiff Rachael Akey has proved each of these elements, and if you als

that Rachael Akey has proved all the elementssstexjuired to prove wer Final Instruction Ng.

18, your verdict on this claim should be for ptdfrRachael Akey. If, on the other hand, Rach
Akey has failed to prove any one more of these elements, yaardict on this claim should bg

for defendant Gloria Sutton.
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FINAL INSTRUCTION NO. 18

The rights of parents and children to familial association under United States Constitution

are violated if:

1. a state official removes children from thparents without their consent, and without

a court order,

2. unless information at the time of the seizure, after reasonable investigation, establishe

reasonable cause to believe that the dkild imminent danger of serious bodily

injury, and

3. if there is an imminent dhger of serious bodily injuryhe scope, degree, and durat!rn
I

of the intrusion into the parent-child retatship is limited to that which is reasona

necessary to avert a specific injamyd is not longer than necessary.

19
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FINAL INSTRUCTION NO. 19
Procedural Due Process Claim byrachael Akey Against Scott Myers

In order to prevail on her § 1983 procedulaé process claim against defendant Scott
Myers, plaintiff Rachael Akey must prove eaclilt# following elements by a preponderance
the evidence:

1. Defendant Scott Myers acted endolor of state law; and

2. the acts or omissions of defendant Scoteidydeprived plaintiff Rachael Akey of he
right to familial association under the Unite@t®s Constitution without fundamentally fair
procedures as explainedkimal Instruction No. 18.

3. Additionally, in this § 1983 &ion, plaintiff Rachael Akeynust also demonstrate that
defendant Scott Myers’ acts omissions were the cause of Mkey’s injury. “Cause” is
defined as in Final Instrtion No. 17, lines 11-13.

The parties have stipulated that defenddpers acted under color of state law.
Therefore, you should accept elemh 1 above as established.

If you find plaintiff Rachael Akey has proved each of these elements, and if you als

that Rachael Akey has proved all the elementssstexjuired to prove wer Final Instruction Ng.

18, your verdict on this claim should be for ptdfrRachael Akey. If, on the other hand, Rach
Akey has failed to prove any one more of these elements, yaardict on this claim should bg

for defendant Scott Myers.

20

D find

ael




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

FINAL INSTRUCTION NO. 20
Procedural Due Process Clainby N.D. Against Gloria Sutton

In order to prevail on his § 1983 procedutaé process claim ageait defendant Gloria
Sutton, plaintiff N.D. must mve each of the following eleents by a preponderance of the
evidence:

1. Defendant Gloria Sutton acted endolor of state law; and

2. the acts or omissions of defendant Gloritd@udeprived plaintifiN.D. of his right to
familial association under the United States Guutgin without fundamentally fair procedures
explained in Final Instruction No. 18.

3. Additionally, in this 8 1983 aan, plaintiff N.D. must alsalemonstrate that defendar
Gloria Sutton’s acts or omissiongre the cause of N.D.’s injuryCause” is defined as in Fina
Instruction No. 17, lines 11-13.

The parties have stipulated that defendgutton acted under color of state law.
Therefore, you should accept elemh 1 above as established.

If you find plaintiff N.D. has poved each of these elementsdaf you also find that N.D
has proved all the elements he is requiregrtwve under Final Instruction No. 18, your verdict
this claim should be for plaintiff N.D. If, onétother hand, N.D. has failed to prove any one

more of these elements, your verdict on thésm should be for defelant Gloria Sutton.
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FINAL INSTRUCTION NO. 21
Procedural Due Process Clainby N.D. Against Scott Myers

In order to prevail on his § 1983 procedutat process claim against defendant Scott
Myers, plaintiff N.D. must ppve each of the following eleents by a preponderance of the
evidence:

1. Defendant Scott Myers acted endolor of state law; and

2. the acts or omissions of defendant Scoteidydeprived plaintifN.D. of his right to
familial association under the United States Gartgin without fundamentally fair procedures
explained in Final Instruction No. 18.

3. Additionally, in this 8 1983 aan, plaintiff N.D. must alsalemonstrate that defendar
Scott Myers’s acts or omissions wehe cause of N.D.’s injury:Cause” is defined as in Final
Instruction No. 17, lines 11-13.

The parties have stipulated that defenddpers acted under color of state law.
Therefore, you should accept elemh 1 above as established.

If you find plaintiff N.D. has poved each of these elementsdaf you also find that N.D
has proved all the elements he is requiregrtwve under Final Instruction 18, your verdict on t
claim should be for plaintiff N.D. If, on the othieand, N.D. has failed to prove any one or m

of these elements, your verdict on thigiel should be for defendant Scott Myers.
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FINAL INSTRUCTION NO. 22
Defendants’ Affirmative Defense: Mitigation of Damages
Plaintiffs have a duty to use reasonablergdfto mitigate damages. To mitigate mean:s
avoid or reduce damages. Defendants hadédtinden of proving by a preponderance of the
evidence:
1. that the plaintiffs failed to use reasonable efforts to mitigate damages; and

2. the amount by which damages would have been mitigated.

If you find for a plaintiff on a claim, but thédind a defendant has proved each of thes¢

elements as to that claim by the plaintiff, then yaust find for that defendant as to that specif

claim.

23
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FINAL INSTRUCTION NO. 23
Compensatory Damages
After instructing you about plaintiffs’ claimend defendants’ affirmative defense, itis t
duty of the court to instruct you about the measaifrdamages. By instructing you on damage
the court does not mean to suggest for whietypa parties your veidt should be rendered.
If you find for plaintiffs, you must determine daplaintiff's damages. Each plaintiff ha

the burden of proving damages by a preponderahttee evidence. Damages means the amd

S,

(%)

unt

of money that will reasonably and fairly compensate each plaintiff for any injury or loss you find

was caused by each defendant. ¥bauld consider the following:
1. The nature and extent of any injuries;
2. Any loss of enjoymerof life experienced,;
3. Any disability experienced;
4. Any mental, physical, and emotibpain and suffering experienced; and
5. The legal fees and costs incurrecebgh plaintiff in initiating this suit.
It is for you to determine what damages, if any, have been proved.
Your award must be based upon evidence and not upon speculation, guesswork of

conjecture.

24
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The law that applies to the claims in this casthorizes an award abminal damages.
you find for a plaintiff on a clainbut you find that the plaintiff lefailed to prove compensator

damages as defined in these instructions,mgost award nominal damages. Nominal damage

may not exceed one dollar.

FINAL INSTRUCTION NO. 24

Nominal Damages

25
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FINAL INSTRUCTION NO. 25

Punitive Damages

If you find for a plaintiff, you may, but are heequired to, award punitive damages to that

plaintiff. The purposes of punitive damages arpunish a defendant and to deter similar acts
the future. Punitive damages may noalearded to compensate a plaintiff.
Each plaintiff has the burden of proving &yreponderance of the evidence that punit

damages should be awarded, andgjftee amount of any such damages.

in

ve

You may award punitive damages only if you fthdt a defendant’s conduct that harmed

a plaintiff was malicious, oppressive or in reckless disregard oplaiatiff's rights. Conduct is
malicious if it is accompanied bif will, or spite, or if it isfor the purpose of injuring the
plaintiff. Conduct is in recklessisregard of a plaintiff's right#, under the circumstances, it
reflects complete indifference to that plaintiff's ggfer rights, or if a defendant acts in the fac
of a perceived risk that his ber actions will violate the plaiiff’s rights under federal law. An

act or omission is oppressive if a defendant injoresamages or otherwise violates the rights

of

the plaintiff with unnecessary hargss or severity, such as by the misuse or abuse of authgrity or

power or by the taking advantage of some weakoedsability or misfortune of the plaintiff.

If you find that punitive damages are appraf@, you must use reason in setting the
amount. Punitive damages, if any, should be in an amount sufficient to fulfill their purpose
should not reflect bias, prejudi or sympathy toward any partin considering the amount of
any punitive damages, consider the degreemeteensibility of a dendant’s conduct.

You may not, however, set the amounany punitive damages in order to punish a
defendant for harm to anyone other than the plaintiff.

In addition, you may consider the relationship of any award of punitive damages to
actual harm inflicted on a plaintiff.

Punitive damages may be awarded evewoif award plaintiffs only nominal, and not

compensatory, damages.

26
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FINAL INSTRUCTION NO. 26
During deliberations, you will have to majeur decision based on what you recall of
evidence. You will not have a transcript of the trial.
Some of you have taken estduring the trial. Whether or not you took notes, you shc
rely on your own memory of what was said. Nodee only to assist your memory. You shou

not be overly influenced by the notes.

27
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FINAL INSTRUCTION NO. 27
When you begin your deliberations, you shaeliett one member of the jury as your
presiding juror. That person will preside ovez tleliberations and spefik you here in court.
You will then discuss the case with youllde jurors to reach agreement if you can do

so. Your verdict on each count must be unanimous.

Each of you must decide the case for yourself, but you should do so only after you have

considered all of the evidencesdiissed it fully with the other juigy and listened to the views of
your fellow jurors.
Do not hesitate to change your opiniothié discussion persuades you that you shouldl.
Do not come to a decision simply because other jurors think it is right.
It is important that you attempt to reach anin@us verdict but, ofaurse, only if each of
you can do so after having made your own cammus decision. Do not change an honest

belief about the weight areffect of the evidencersply to reach a verdict.

28




FINAL INSTRUCTION NO. 28
Because you must base your verdict amythe evidence received in the case and on
these instructions, | remind youathyou must not be exposedaoy other information about the
case or to the issues it involveBxcept for discussing the eawith your fellow jurors during

your deliberations:
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The law requires these restrictions to enslieeparties have a famal based on the sam
evidence that each party has had an opporttmiggldress. A juror who violates these
restrictions jeopardizes the fairness of theseg@edings, and a mistriebuld resulthat would
require the entire trial processdtart over. If any juror is gosed to any outside information,

please notify the court immediately.

Do not communicate with anyone amy way and do not let anyone
else communicate with you in amyay about the merits of the case
or anything to do with it. This inabes discussing the case in person,
in writing, by phone or electronic raes, via email, text messaging,
or any Internet chat room, blog, wéksor other feature. This applies
to communicating with your family members, your employer, the
media or press, and the people imaal in the trial. If you are asked
or approached in any way aboutygury service or anything about
this case, you must respd that you have beendered not to discuss

the matter and to report the contact to the court.

Do not read, watch, or listen to any news or media accounts or
commentary about the case or dayt) to do with it; do not do any
research, such as consulting dindes, searching the Internet or
using other reference materiaés)d do not make any investigation

or in any other way try taeehrn about the case on your own.
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FINAL INSTRUCTION NO. 29

If it becomes necessary during your delibersg to communicate with me, you may sepd
a note through the bailiff, signed by your presiding juror or by one or more members of thg jury.
No member of the jury should ewvattempt to communicate with regcept by a signed writing;|l
will communicate with any membeif the jury on anything concerning the case only in writing,
or here in open court. If you send out a questi will consult with theparties before answering
it, which may take some time. You may contiryeeir deliberations while waiting for the answer

to any question. Remember that you are ntgltanyone—including me—how the jury stand

w

numerically or otherwise, until after you haseached a unanimous verdict or have been

discharged. Do not disclose anye&abunt in any note to the court.
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FINAL INSTRUCTION NO. 30

A verdict form has been prepared for you. After you have reached unanimous agre

on a verdict, your presiding juror Wiill in the form that has ben given to you, sign and date i

and advise the court that you aradg to return to the courtroom.
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