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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | THE UNITED STATES OF AMERICA, No. 2:14-cv-2407-KIM-EFB
15 et al., ex rel. MAX BENNETT,

Plaintiffs,
13 ORDER
V.
14
BIOTRONIK, INC.,
15
Defendant.

16
17
18 Attorney Charles Kester adklaney Kester LLP move toe relieved as counsel
19 | for plaintiff-relator Max Bennett. Defendantd@ionik, Inc. did not file an opposition. Having
20 | determined the matter appropriate for resolutiathout a hearing, the oot defers ruling on the
21 | motion pending receipt and review of information submittedrfeamera review as ordered
22 | below.
23 The Local Rules of this District requias attorney who wodlwithdraw and leave
24 | his or her clientn propria persona to obtain leave of the cowrpon a noticed motion. E.D. Cal.

N
(O3]

L.R. 182(d). The Local Rulessa provide that withdrawas governed by the Rule of

)
—

Professional Conduct of the State Bar of Califorrith. California Rule of Professional Condu

N DN
N O

3-700(A)(2) requires an attorney take “reasonab#@s to avoid reasonably foreseeable prejudice

N
(0]

to the rights of the client, inatling giving due notice to the dhig allowing time for employmen
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of other counsel, complying with rule 3-700(D) [on release of a client’s papers and propert
complying with applicable laws and rules.” &Rules do not allow an attorney to withdraw
unless, among other reasons, “[t]he client . ndees it unreasonably difiult for the member to
carry out the employment effectively, or . . . breaches an agreement or obligation to the m
as to expenses or fees . . . [or] [the menitelieves in good faith, in a proceeding pending
before a tribunal, that the tinal will find the existece of other good cauéer withdrawal.”

Cal. R. Prof. Conduct 3-700(C).

The decision to grant or deny a motion ticharaw is within tle court’s discretion,

McNally v. Eye Dog Found. for the Blind, Inc., No. 09-01184, 2011 WL 1087117, at *1 (E.D.
Cal. Mar. 24, 2011) (citingvashington v. Sherwin Real Estate, Inc., 694 F.2d 1081, 1087 (7th

Cir. 1982)). District courts ithis circuit have consideresgveral factors when evaluating a

motion to withdraw, including the reason for withdsal, prejudice to the client, prejudice to the

other litigants, harm to the adminigtoa of justice, and possible delaipeal v. Countrywide

Home Loans, No. 09-01643, 2010 WL 3702459, at *2 (N.D. Cal. Sept. 15, 2@IResource,
Inc. v. Magellan Group, LLC, No. 08-02999, 2009 WL 3367489 *2 (E.D. Cal. 2009)Beard v.
Shuttermart of Cal., Inc., No. 07-594, 2008 WL 410694, at *2 (S.D. Cal. Feb. 13, 2008). Th¢

correct resolution is the one that is equitableghtlof the circumstances of the particular case.

See CE Resources, 2009 WL 3367489, at *2 (“Ultimately, é¢hcourt’s ruling must involve a
balancing of the equities.”).

Here, Mr. Kester reports thavithout hesitation | camepresent to the Court that
the necessary trust and cooperation between att@md client mutually no longer exists; and
consequently, Delaney Kester cahgthically continue to represt Bennett.” Kester Decl. | 2,
ECF No. 31 (emphasis in original). He also reproduces a paragraph from the fee agreemsd

between Delaney Kster and Bennett:

11. Termination of Attorney-Client Relationship. Client
understands that if at any pointtédrneys determine that it would

not be prudent to file or continelawsuit, or to pursue an appeal

of a trial court ruling, Attorneys may, at their sole discretion,
conclude their invdgyation and/or prosetion of the case(s)
brought or pursued on Client’s bdfhaClient understands that in

the event that the federal government (or other relevant government
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agency) elects not to join the whistleblower lawsuit, it is possible

that Attorneys will seek to withdraw from any lawsuit filed or

pursued under this Agreement. @lidurther understads that if at

such time a complaint already has been filed, then the permission of

the Court likely will be required for the Attorneys’ withdrawal from

the case. In such event, Clientegps to consent to the Attorneys’

withdrawal from the case, and Clienill not be liable to Attorneys

for legal fees, expenses, aysts incurred in the case.

Id. at 1-2 (emphasis omitted). Kester reports despite this promise, Bennett has refused to
agree to Delaney Kester's withdrawadl. 1 4.

Repeated failures in communication njastify an attorney’s withdrawalSee,
e.g., Sanchez v. City of Fresno, No. 13-0291, 2013 WL 5274276, at *2 (E.D. Cal. Sept. 17, 2(
(collecting authority to show “[He lack of a cooperative relatidng between an attorney and |
client may justify the attorney’s withdrawal”). But Kester’s generalized declaration leaves
court without sufficient information to weighdhmerits of his motion. This case is also
somewhat more complicated than most whe&omes to attorney withdrawal: [mo se relator
cannot prosecutequi tam action on behalf of the United States . . Sbner v. Santa Clara
County Office of Educ., 502 F.3d 1116, 1127 (9th Cir. 2007).BEnnett is unable to find couns
within a reasonable time, his case must be dismidskat 1128.

The court therefore orders as follows:

(1) Counsel, Charles Kester, shall imnadly serve a copy of this order on Ma
Bennett.

(2) Mr. Kester shall also submit, in writing and for the court'samera review,
specific reasons he believes withdal is necessary. He shall do so within seven days, and
serve the same writing on Max Bennett by the same date, filing proof of service on the cot
docket.

(3) No more than seven days after. ennett receives Mr. Kester’s specific

reasons, Mr. Bennett shall submit any response he has for the cooatisera review. In any

response, Mr. Bennett shall indicate whether heasititinue to prosecute this case if Mr. Kester

is no longer his attorney, whether he has sotggiacement counsel, and if so, what efforts hg

13)

is

the

D

shall

Irt's

U




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

has taken to find replacement counsghis response shall be initimg and shall be sent to Mr.
Kester on the same dayistsent to the court.

(4) Messrs. Kester and Bennett may sulih@ir reasons and responses to this
order forin camera review by email to kimorders@caed.uscourts.gov, and sbgflle these
documents on the docket.

IT IS SO ORDERED.

DATED: September 3, 2015.

UNIT TATES DISTRICT JUDGE




