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5
6
7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOAO BATISTA, No. 2:14-cv-2441 AC
12 Plaintiff,
13 V. ORDER
14 | COMMISSIONER OF SOCIAL
SECURITY,
15
Defendant.
16
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying his application for did#iiinsurance benefits (“DIB”) under Title |I
20 | of the Social Security Act, 42 U.S.C. 88 401-84d for Supplemental Security Income (“SSI”
21 | under Title XVI of the Social Securitjct (“the Act”), 42 U.S.C. §§ 1381-1383f.
22 For the reasons that follow, the court withnt plaintiff's motion for summary judgment,
23 | deny the Commissioner’s cross-motion for sumnjadgment, and remand this matter for the
24
! DIB is paid to disabled payas who have contributed to thesBbility Insurance Program, ang
25 | who suffer from a mental or physical disabili2 U.S.C. § 423(a)(1); Bowen v. City of New
York, 476 U.S. 467, 470 (1986). SSI is paid t@ficially needy disabled persons. 42 U.S.C.
26 | § 1382(a); Washington State DeptSuicial and Health Services Guardianship Estate of
Keffeler, 537 U.S. 371, 375 (2003) (“Title XVI of the Act, 8 138%eq., is the Supplemental
27 | Security Income (SSI) scheme of benefitsdged, blind, or disabdt individuals, including
children, whose income and assetsldalow specified levels . . .”).
28
1
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immediate calculation and payment of benefitpltontiff, using the amended onset date of
December 31, 2010.
|. PROCEDURAL BACKGROUND

Plaintiff applied for supplemental @ity income on December 31, 2010, and for
disability insurance benefits on Januarg®]11. Administrative Bcord (“AR”) 13 (ALJ
Decision)? The disability onset date for both apptioas was originally keged to be January
14, 2008._1d. The applicatiomgere disapproved initially, anah reconsideration. Id. On
February 26, 2013, ALJ Tamia N. Gordon presideér the hearing on platiff's challenge to
the disapprovals. AR 29-59 (transcript). Pldintias present and testified at the hearing. Id.

Plaintiff was represented by Ben KuykendallgEst the hearing

d. Thomas Dachelet,
Vocational Expert, also testified. Id.

At the hearing, plaintiff requested thaétbnset date be amended to December 31, 20
having conceded that there was insufficient ewtgeio establish disability prior to that date.
AR 33-34, 58-59. The ALJ took the motion under adment, and stated that she would “mal
final decision as | conclude my decision-making process.” AR 59. However, the ALJ’s de
makes no mention of the motion to amend theebdate, and simply uses the January 14, 20
onset date.

On March 8, 2013, the ALJ issued anawdrable decision,riiding plaintiff “not
disabled” under Sections 216(i) and 223(d) el of the Act, 42 U.S.C. 88 416(i), 423(d), a
Section 1614(a)(3)(A) of Title XVI of the Ac#2 U.S.C. § 1382c(a)(3)(A). AR 24. On Augus
18, 2014, after receiving counsel’s ‘tter of contentions” as an adidnal exhibit (Exh. 15E), th
Appeals Council denied plaintiff's request foview, leaving the ALJ’s decision as the final
decision of the Commissioner of Social SecuriyR 1-5 (decision and der receiving exhibit).

Plaintiff filed this action on Octobdr7, 2014. ECF No. 1; see 42 U.S.C. 88 405(Q),
1383c(3). The parties consentedhe jurisdiction of the magist@judge. ECF Nos. 7, 9. The

parties’ cross-motions for sunamy judgment, based upon the Adnsinative Record filed by the

2 The AR is electronically filed at ECF Nos. 12-3 to 12-9 (AR 1 to AR 518).
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Commissioner, have been fully briefed. ECFSNA5 (plaintiff’'s summary judgment motion),
(Commissioner’'s summary judgment motion), 17 (plaintiff's reply).
. FACTUAL BACKGROUND

Plaintiff was born on September 9, 1962, and atngly was 45 years old on the origin

alleged disability onset date, and 48 on therated onset date of December 31, 2010. AR 22.

The ALJ found that this madeghtiff an “individual closely pproaching advanced age.” 3d.
Plaintiff has a high school educati@nd can communicate in English. Id.
lll. LEGAL STANDARDS
The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is
supported by substantial evidence and if the Cmsioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(g)).

Substantial evidence is “more than a msgtilla,” but “may be less than a

preponderance.” Molina v. Astrue, 674 F.3d 1104, (211 Cir. 2012). “It means such relevant

evidence as a reasonable mind might acceptexpuatke to support a conclusion.” Richardson
Perales, 402 U.S. 389, 401 (1971) (internal qumtatharks omitted). “While inferences from t
record can constitute substantial evidence, trdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) (citation omitted).

Although this court cannot suiiste its discretion for thadf the Commissioner, the cou

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionersjotusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

% Neither party challenges thisfling, and it is not clear that itdhany effect on the outcome, $

the court does not disturb it. However, underrigulations, using eithenset date, plaintiff
was a “younger person” (under age 50). Se€.FOR 88 404.1563(c) (2008yge as a vocations
factor), 416.963(c) (same). Theurt notes that plaintiff waglosely approaching advanced
age” on the date of the hearing beforeAhd, having turned 50 by then. See 20 C.F.R

88 404.1563(d), 416.963(c).
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court must consider both eedce that supports aegidence that detracts from the ALJ’s
conclusion; it may not affirm simply by isdlag a specific quantum @upporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblentoe than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat
278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ’s credibity decision based on
evidence that the ALJ did not discuss”).

The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.’Robbins v. SSA, 466 F.3d 880, 885 (9th Cir. 2006)

(quoting_Stout v. Commissioner, 454 F.3d 10BIG5 (9th Cir. 2006)); see also Burch v.
Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
IV. RELEVANT LAW
Disability InsuranceBenefitsand Supplemental Security Income are available for eve
eligible individual who is'disabled.” 42 U.S.C. 88 423(a)(1)()IB), 1381a (SSI). Plaintiff is
“disabled” if she is “unable to engagesnbstantial gainful activity due to a medically

determinable physical or mental impairment .”” Bowen v. Yuckert, 482 U.S. 137, 140 (198

(quoting identically worded provisions 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a figeep sequential evaluation process to determine wheth
applicant is disabled and entitled to biise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. 20, 24-25 (2003) (sgftorth the “five-step sequential evaluatig

process to determine disability” under Title 1l and Title XVI). The following summarizes thg
sequential evaluation:
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Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. §8 404.1520(a)(4)(i), (b) and 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nohe claimant is not disabled.

Id., §§ 404.1520(a)(4)(ii), (c)ra 416.920(a)(4iil, (c).

Step three: Does the claimantismipairment or combination of
impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., §8 404.1520(a)(4)(iii), (d)ral 416.920(a)(4)if), (d).

Step four: Does the claimantiesidual functional capacity make
him capable of performing his past work? If so, the claimant is not
disabled. If not, proceed to step five.

Id., 88 404.1520(a)(4)(iv)e), (f) and 416.920(a)(4)(iv), (e), (f).

Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.

Id., §§ 404.1520(a)(4)(v), (gnd 416.920(a)(4)(V), (g).

The claimant bears the burden of proof ia finst four steps afhe sequential evaluation
process. 20 C.F.R. 88 404.1512(a) (“In genexal, have to prove to ukat you are blind or
disabled”), 416.912(a) (same); Bowen, 482 U.34& n.5. However, “[a]t the fifth step of the
sequential analysis, the burden shifts to the Casiomer to demonstrate that the claimant is

disabled and can engage in work that exisggnificant numbers in the national economy.” H

v. Astrue, 698 F.3d 1153, 1161 (9thrA012); Bowen, 482 U.S. at 146 n.5.
V. THE ALJ's DECISION

The ALJ made the following findings:

1. The claimant meets the insuredtss requirements of the Social
Security Act through March 31, 2013.

2. [Step 1] The claimant has nehgaged in substantial gainful
activity since January4, 2008, the allegednset date (20 CFR
404.157 et seq., and 416.97 Bt seq.).

3. [Step 2] The claimant has the following severe impairments: mild
bilateral facet arthropathy and displacement of Iumbar

5
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AR 21-29.

As noted, the ALJ concluded that plaintifés “not disabled” under Sections 216(i) and

223(d) of Title Il of the Act, 42 U.S.C. 88 416(#23(d), and Section 1614(a)(3)(A) of Title X\

intervertebral disc; radiculopathof left and right hip (20 CFR
404.1520(c) and 416.920(c)).

4. [Step 3] The claimant does not have an impairment or
combination of impairments thaheets or medically equals the
severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525,404.1526,
416.920(d), 416.925 and 416.926).

5. [Residual Functional Cap#gi (“RFC”)] After careful
consideration of the entire redprl find that the claimant has the
residual functional capacity to perforlight work as defined in 20
CFR 404.1567(b) and 416.967(b) except occasionally stoop,
crouch, kneel or crawl; and, never climb ladders, ropes or scaffolds;
occasional overhead reaching.

6. [Step 4] The claimant is unabko perform any past relevant
work (20 CFR 404.1565 and 416.965).

7. [Step 5] The claimant was born on September 9, 1962 and was
45 years old, which is defined an individual cbsely approaching
advanced age, on the allegedsatility onset date (20 CFR
404.1563 and 416.963).

8. [Step 5, continued] The claimahas at least a high school
education and is able to coramcate in English (20 CFR 404.1564
and 416.964).

9. [Step 5, continued] Transferability of job skills is not an issue in
this case because the claimant’'s paktvant work is unskilled (20
CFR 404.1568 and 416.968).

10. [Step 5, continued] Considegithe claimant’s age, education,
work experience, and residualnictional capacity, there are jobs
that exist in significant numbera the national economy that the
claimant can perform (20 CFR 404.1569, 404.1569(a), 416.969,
and 416.969(a)).

11. The claimant has not been under a disability, as defined in the
Social Security Act, from Janpal4, 2008, through the date of this
decision (20 CFR 404.1520(g) and 416.920(Q)).

of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 24.

Plaintiff argues that the ALJ erred by fadito properly credit thepinion of Christopher

I

VI. ANALYSIS
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F. Amsden, M.D., plaintiff's treating physiciaand failing to credit plaintiff's testimont.For
the reasons set forth below, it was errortfar ALJ to reject DrAmsden’s opinion, and
plaintiff's testimony.

A. Principles Governing Considerati Of Medical Opinion Evidence

By rule, the Social Security Administration favors the opinion of a
treating physician over non-treagi physicians._See 20 C.F.R.

8 404.1527. If a treating physician’s opinion is “well-supported by
medically acceptable clinical and laboratory diagnostic techniques
and is not inconsistent with thehet substantial evidence in [the]
case record, [it will be givg -controlling weight.” _Id.

§ 404.1527(d)(2).

Orn v. Astrue, 495 F.3d 625, 631 (9th Cir. 2007). BEwere the treating doctor’s opinion is not

given controlling weight,

“Treating source medical opinions atdl entitled to deference and
must be weighed using all oféhfactors provided in 20 C.F.R.
404.1527.... In many cases, a treasongrce’s medical opinion will
be entitled to the greatest weigdriid should be adopted, even if it
does not meet the testrfoontrolling weight.”

Orn, 495 F.3d at 632 (quoting SSR 96-2p).

In addition, if the ALJ isiot giving the treating doctor@pinion “controlling” weight:

the determination or decision must contain specific reasons for the
weight given to the treating sa&’'s medical opinion, supported by
the evidence in the case recordgdanust be sufficiently specific to
make clear to any subsequent esvers the weight the adjudicator
gave to the treating source’s medical opinion and the reasons for
that weight.

SSR 96-2p, available at &ed. Reg. 34,490, 34,492 (July 2, 1996).
Even where, as here, tlreating doctor’s opinion is camtdicted by another doctor’s
opinion, the ALJ “may not rejethis opinion without providing fgecific and legitimate reasons

supported by substantial evidence in the reémrdo doing.” Lester v. Chater, 81 F.3d 821, 8

* Plaintiff also argues that thd_J failed to properly considehe opinion of Robert M. Sayad,
Ph. D., a psychologist, and failed to credit thirdhyp#estimony. As discussed below, the failu
to credit Dr. Amsden’s opinion, and the failurectedit plaintiff’'s testimony, was reversible err
warranting a remand for the immediate calcutatid benefits. Therefore, these additional
asserted errors are not considered here.

> Reproduced dtttps://federalregister.qov/a/96-166@ast visited by the court on September
2016).
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(9th Cir. 1996) (as amended) (quoting Murray v. Heckige F.2d 499, 502 (9th Cir. 1983)).

Those reasons must include a weighing dfdathe factors provided” in 20 C.F.R.
88 404.1527(c) and 416.927(c), namelngtd, nature and extent thfe treatment relationship;
supportability; consistency; andespalization. _See Orn, 495 F.3d at 632.

B. Examinations, Treatments, Clinical Findings and Procedures

Dr. Amsden saw and treatptintiff on November 18, 2010.AR 452-56. For that visit
Dr. Amsden reviewed the Mardh 2010 MRI of plainfi’'s lumbosacral spine and the radiolog

doctor’s reading of it, discussdis own reading of the MRI, and ordered x-rays. AR 452.

Dr. Amsden conducted a physical examination ofrpifi AR 454. He diagnosed plaintiff with

“Lumbar Strain, or Strain,” “Lumbar Ostemlaritis,” “Lumbar Discogenic Pain,” “Lumbar
Facetal Syndrome,” “Lumbosacral radiculopathyqip Pain,” and “Chronic Pain.”_Ild. Dr.
Amsden prescribed a “fentanyl patch” foofilg acting pain control,” “Topomax” for “nerve
pain,” “Nucynta” for “breakthrough pain,” “Soa’ for “muscle spasm,” and “Naprosyn” for
“‘inflammation.” AR 454.

Dr. Amsden again saw and treated pl#fimin November 30, 2010. AR 457-59. For th
visit, Dr. Amsden reviewed the November 18, 281@ys of plaintiff'sleft hip (two views),
pelvis (one view), and lumbapine (five views). AR 457He conducted another physical
examination of plaintiff._Id. Dr. Amsden adti&Norco” to plaintiff's pain medications, “for
breakthrough pain.” AR 458.

Dr. Amsden again saw and treatedipiiff on December 20, 2010. AR 460-62.

Dr. Amsden conducted another physical exatiom, and continued plaintiff on his pain
medications. AR 460, 461.

Dr. Amsden again saw and treated plaintiff on June 2, 104R.501-05. After

® This visit pre-dates the am#ed onset date of December 31, 2010. Each of plaintiff's visit
with Dr. Amsden is recounted to show how thoctor obtained a “loftgdinal picture” of
Plaintiﬁ’s impairment.

jat

%)

In the interim, plaintiff was seen aneédted by others, on January 12, 2011 (AR 463-64, “Julie
Mallory, N.P"), February 11, 2011 (AR 465-66, Aruna Rao, M.D.), March 7, 2011 (AR 467169,

Dr. Rao), April 7, 2011 (AR 470-72, Dr. Bg and May 3, 2011 (AR 473-75, Dr. Rao).

8
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conducting another physical exantioa of plaintiff, Dr. Amsden conducted a “Lower Extremi
Electomyogram (EMG)” procederon plaintiff. _1d.

Dr. Amsden again saw and treated piéion June 6, 2011. AR 476-78. Dr. Amsden
conducted another physical examination, camgtplaintiff on his pa medications, and
scheduled plaintiff for an “ultrasound exam of the bilateral hips.” AR 477. The ultrasound
conducted that day, and Dr. Amsderiewed the study results. Id.

After concluding that plaintiff had “[ijrdequate improvement with conservative care
techniques,” on June 14, 2011, Dr. Amsden gaamfiff a “Lumbar Selective Epidural Steroid
Injection,” and a “Sacral Selective ipral Steroid Injection.” AR 481-84.

C. Dr. Amsden’s RFC Findings

ty

was

On February 3, 2013, Dr. Amsden completed a form setting forth his views on plaintiff's

impairments and limitations. AR 514-18. Hed the diagnostic techniques he had used in
diagnosing plaintiff, and the treatmehis had provided tplaintiff. AR 514.

Dr. Amsden concluded thatgohtiff could “never”lift or carry any weight. AR 515. He
concluded that plaintiff@uld sit for a total of 0.5ours, sit for a total d3.5 hours, and walk for
total of 1.0 hour in an 8 hour workd&yld. Dr. Amsden concluded that plaintiff could
“occasionally” engage in “simple grasping,” “@mmanipulation,” and could “occasionally” use
his feet. Id.

Dr. Amsden further concluded that plafiihtould never “climb,” “balance,” “stoop,”
“crouch,” “kneel,” or “crawl.” AR 516. He cormaded that plaintiff could “never” engage in
“pushing/pulling,” and could “ocaonally” engage in “reaching;handling” and “feeling.”

If this RFC is correct, there are no jobattplaintiff could perform, according to the

testimony of the Vocational Expert. AR 57, 58.
1

8 The ALJ misreads Dr. Amsden’s RFC as\llyy 5 hours of sitting, 5 hours of standing and
hours of walking, or the ALJ's RFC is a scrivesegtror. It would bglainly nonsensical for
Dr. Amsden to opine that pldiff can walk 10 hours in an 8 howrork day, or that he could do
so despite all the pain and other symmédche had been treating plaintiff for.

9
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D. ALJ Rejects Dr. Amsden’s Opinion

The ALJ states that he gave Dr. Amsden’s opinion “[sJome limited weight.” AR 20.
However, it is clear that the ALJ actually repattDr. Amsden’s opinion. The ALJ states that
plaintiff can engage in “light” work, which qeiires “frequently” lifting 20 pounds at a time.
AR 17; see 20 C.F.R. 88 404.1567(b) (“Ligiairk”), 416.967(b) (same). In contrast,

Dr. Amsden’s opinion is that plaintiff canémer” lift even 10 pounds. AR 515. In addition,
“light” work requires that plaintifbe able to stand or walk fortatal of 6 hours in an 8 hour wo
day. See SSR 83-10, 1983 WL 31251 at *6 dtitiwork”), 1983 SSR LEXIS 30 at *14. In
contrast, Dr. Amsden’s opiniontlat plaintiff can only stand and walk a total of 1.5 hours in
work day. AR 515.

The ALJ’s reasons for rejecting Dr. Amsdeapinion were (1) its contradicted by
Dr. Vesali’s opinion, (2) ithappropriately relie@n plaintiff's testimony, (3) it is inconsistent
with plaintiff's daily activities,(4) it is inconsistent with the “routine and conservative” treatn
plaintiff received, (5) plaintiff's symptoms i@ been controlled by medication, and (6) the
opinions of what she calls “the agency physiciaarg’ more consistent with the clinical finding
AR 22. These do not provide specific and leggtienreasons for rejecting Dr. Amsden’s opinig

1. Dr. Vesali's opinion

Dr. Vesali is an examining doctor who examined plaintiff once, on November 15, 2(
and reviewed unspecified “medical recordattivere provided by DDS.” AR 506-09. The one
medical record Dr. Vesali specifibarefers to is “the MRI othe lumbosacral spine,” which
“revealed a very small broad base disk praitm at L5-S1.” AR 509. Dr. Vesali diagnosed
plaintiff with “Chronic low back pain,” but opirethat plaintiff had no functional limitations of

any kind whatsoever. Id.

According to the ALJ, Dr. Amsden’s opiniovas “not completelygpported by the recond

as a whole, including the examination of Bo&ettified Physical Medine and Rehabilitation
physician Dr. Vesali,” and because “[t]he clinical signs and findings of Dr. Vesali reveal a |
level of functioning than Dr. Asden indicates.” AR 20.
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The contrary findings and opinion of Dr. Vésare not a sufficient basis for rejecting
Dr. Amsden’s opinion. Rather, the existence &f tontradicting opinin is what requires the
ALJ to give “specific and legitimate” reasong fejecting Dr. Amsden’s opinion, rather than

“clear and convincing” reasons. See HolokaMassanari, 246 F.3d 1195, 1202 (9th Cir. 20(

In choosing Dr. Vesali's findigs and opinion over those of Dr. Amsden, the ALJ faile
take into consideration or in any event failed to discuss — any of the required factors. For
example, the decision does not explain howAdnsden’s long history of examining and treatit

plaintiff affected the determination to rejéat. Amsden’s opinion in favor of Dr. Vesali’s

1).

d to

=)

g

opinion, reached after a single examination. [Ength and frequency of Dr. Amsden’s treatmgent

would appear to warrant giving DAmsden’s opinion greater weigthan that of Dr. Vesali’s, af
least without some explanatidor failing to do so. “When th&eating source has seen you a
number of times and long enoughhtave obtained a longitudinalgbure of your impairment, we
will give the source’s opinion more weight thae would give it if it were from a nontreating
source.” 20 C.F.R. § 404.1527(c)(2){id. § 416.927(c)(2)(i) (same).

The ALJ failed to explain how Dr. Amsden’s treatments of plaintiff — along with the
numerous physical examinations he conductedfamdthdependent laboragotesting he ordered
and reviewed — figured in the decision to reject Dr. Amsden’s opinion. See 20 C.F.R.

88 404.1527(c) (2)(ii) (“When thtreating source has reasble knowledge of your
impairment(s),” gained from treatment the dodtas provided, and examinations and testing
doctor has performed or ordered from indepentsboratories, “we will give the source’s
opinion more weight than we would giitef it were froma nontreating source,
416.927(c)(2)(ii) (same). The ALJ failed to expl&ow Dr. Amsden’s interpretations of the
numerous physical examinations he conducted,tae many laboratory findings he ordered, 3

I

® “Length of the treatment relationship ahe frequency of examination.” 20 C.F.R.
§§ 404.1527(c)(2)((i416.927(c)(2)(i).

% “Nature and extent of the treatmeelationship.” 20 C.F.R. §§ 404.1527(c)(2)(ii),
416.927(c)(2)(ii).
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their consistency, figured in the decisiorrégect Dr. Amsden’s opinion. See 20 C.F.R.
§8 404.1527(c)(2)(iii) (id. 816.927(c)(2)(iil) (samey:

Finally, the ALJ does not mention Dr. Amstespecialization — Physical Medicine &
Rehabilitation / Pain Medicine — nor how thajured in her decision to reject Dr. Amsden’s
opinion in favor of Dr. Vesali. This last ession is particularlyuzzling, since the ALJ
specifically mentions that Dr. Vesali has teecialization. By nmioning Dr. Vesali's
specialization, the decision seetasmply that his specializatn was a factor in choosing his
opinion over Dr. Amsden’s. But any such coesation is not warranted, since Dr. Amsden
shares the same specialty. The ALJ also seets telying on Dr. Vesali's Board Certification
in his specialty? but she does not mention whether orBotAmsden is also Board Certified i
that specialty.

In short, Dr. Vesali’s opinion provides basis for rejecting Dr. Amsden’s opinion.
Rather, at most, it lowers the standard thel Alust meet for rejecting Dr. Amsden’s opinion,
from the “clear and convincing” reasons standard, to the “specific and legitimate” reasons
standard. Those are discussed béfbw.

2. Plaintiff’s testimony

According to the ALJ, Dr. Amsden “appathrelied quite heavilyon the subject report
of symptoms and limitations provided by the claimamid seemed to uncritically accept as tru
most, if not all, of what the claimant repaité AR 20. However, th ALJ does not offer any

explanation of this statement, nor any referéoncany place in the record where the court cou

verify this statement. A review of Dr. Amsden’s treatment record and opinion shows, to the

contrary, that his opinion is based upon his ptgtsxaminations of plaintiff, those of other

doctors and others in his officand laboratory findings. Dr. Amed’s recounting of plaintiff's

1 “supportability.” 20 C.F.R. §8§ 404.1527(c)(d), 416.927(c)(2)(iii). “Consistency.” 20
CFER. 88 404.1527(c)(2)(iv), 416.927(c)(2)(iv).

2 “In addition, Dr. Vesali is Bard Certified in Physical Medice and Rehabilitation.” AR 21.
13 n descrlblng Dr. Amsden’s records, the Adtates that “Modified work described as
sedentary work mostly sitting work up to 4 hopes day was noted (Exhibit 8F, p. 20).” AR 1
However, this notation was made by a Dr. Aruna Rao, not Dr. Amsden. See AR 471. In 3
event, there is no evidence that plaintiff atijuperformed any work at this level.
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statement of his own symptoms always appeéwngside the doctor’'s owphysical examination
and interpretation of laboratory results.

Further, the ALJ does notettit plaintiff's testimony._SeAR 22. Among other reasons

the ALJ relies on Dr. Vesali's statement that plaintiff was “fired” from his job, as evidence that

something other than disabling pain causea to stop working._See AR 22, 506. However,

plaintiff never testified that hidisabling pain is what causedrhto stop working. He testified

that he was “laid off.” Where a plaintiff clainm& stopped working because of pain, but in fa¢

he stopped working because he was laidtb&#,Commissioner is etied to discredit his

testimony, especially when other factors furthledermine his credility. See Bruton v.

Massanari, 268 F.3d 824, 828 (9th @001) (plaintiff “alleged that he had been unable to wark

since April 6, 1993, because of lowsack pain, pain in his left @, left shoulder, left leg, and

left foot,” but in fact, he “statéat the administrative heng and to at least ord his doctors that

he left his job because he was laid off, ratheanthecause he was injured”). That is not the ca
here. As discussed more fully below, there @m legitimate grounds for discounting plaintiff's
testimony, and plaintiff does not claim that he stabperking because of pain. To the contra
plaintiff alleges that his digality began nearly three ges after he was laid off.

3. Plaintiff's daily activitie¥

The ALJ asserts that “[t]he claimant hasd#&ed daily activities that are not limited to
the extent one would expect, given the compéaai disabling symptoms and limitations.”

AR 22. Specifically:

Claimant’s ability to do light housework, all personal needs, some
shopping, easy-meal preparation, wllk exercise and use public
transportation, are inconsistent with the alleged presence of a
condition that would preclude all work activity

AR 22 (citing_Fair v. Bowen, 885 F.2d 597, 604 (9th Cir. 198%iowever, the ALJ does not

14 This was also apparently a factor the ALJ used in finding plaintiftimeny “not credible.”
See AR 22.

™ Dr. Vesali's description of plaintiff's “Activitiesf Daily Living” is significantly at odds with
the other evidence in the record. Accordin@toVesali, plaintiff “does the dishes, laundry,
sweeps, mops and vacuums.” AR 506. As discusslkedv, the evidence is that plaintiff, at be

(continued...)
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explain why these daily activities are inconsisteith plaintiff’'s asserted limitations, and they
not appear to be.

Plaintiff testified that he is in pain alléhtiime. AR 48. This testimony is corroborated
his roommate’s testimony and by Dr. Amsdegxkaminations and clinical findings. Although

plaintiff can bathe and put his shoes on witheelp, AR 47, he does so while in pain. AR 30¢

(Adult Function Report). Plaintiifan dress and bathe himself, thdse things cause him “pain.

AR 290 (Third Party Function Report), 309. His sleeponstantly interrupted by pain. AR 29
309. Hair care is difficult because the “backdgamotion” causes pain. AR 290. Shaving is
difficult because plaintiff canndstand[] to[o] long.” AR 290.Using the toilet is difficult
because it is “[v]ery painfulitting down + very painful standing up.” AR 290. Even feeding
himself is difficult because plaintiff “can’t sit down throughout the full meal.” AR 290, 293
(“[c]an’t sit still for long perods of time without getting up onoving around d[ue] to pain”).

He cannot prepare “regular meals,” and oaly prepare simple foods — sandwiches ar
frozen foods — that can be prepared in 15-20 minutes. AR 291, 310. He can do small lau
loads as long as they are not heavy, and sodenggcan be done in 10-15 minutes. AR 291, 3
Plaintiff does not do house or yard work besmof pain. Although gintiff does go grocery
shopping, he “depend[s] on others for adehelp carry[ing] groceries.” AR 294.

The ALJ does not explain why these extrentielyted daily activities — carried out whilg
plaintiff is in pain — are inconsistent with Dr. Aghen’s RFC. It is error for the ALJ to simply
identify daily activities — especially the limitedimber identified here without addressing how
those activities, and plaintiff's pain, translatetie world of work, especially, as in this case,

work that must be conducted at the “light work” level:

ALJs must be especially cautiousdancluding that daily activities
are inconsistent with testimorgbout pain, because impairments
that would unquestionably precludmrk and all the pressures of a
workplace environment will often be consistent with doing more
than merely resting in bed all day.

does laundry, and only in very small loads. has clear where Dr. \&ali got the idea that
plaintiff “sweeps, mops and vacuums.”

14
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Garrison v. Colvin, 759 F.3d 995, 1016 (9th Cir. 2014).

4. Treatment plaintiff receivéd

According to the ALJ:

The claimant has not received ttype of medical treatment one
would expect for a person alleging such incapacitating symptoms.
Although the claimant has received treatment for the allegedly
disabling impairments, that treadémt has been essentially routine
and conservative in nature.

AR 22. Once again, there is nitation to the record for the cduo be able to verify this
assertion, nor does the ALJ indicate what shanmady “routine and conservative” treatment.
The court’s review of the treatment records shitlat Dr. Amsden and others prescribed, am
other things, “Duragesic” (a “fentanyl” i), “Norco” (hydrocodone), and “Nucynta”
(tapendatol)._See AR 454, 458. These are not “routine” or over-the-counter medications.
are powerful opioid (narcotic) pain medicatidns.

In addition, plaintiff was give epidural steroid injections. AR 481-82. This, especial

when considered along with thevperful narcotics prescribed, doest appear to be “routine” of

“conservative” treatment. See Garrison, 759 F.3Da6 n.20 (“we doubt that epidural steroid

shots to the neck and loweadk qualify as ‘conservativenhedical treatment”); see also

Parra v. Astrue, 481 F.3d 742, 750-51 (9th @A7) (describing “over-the-counter pain

medication” as “conservative treatment”), cert. dent&® U.S. 1141 (2008); Rollins v.
Massanari, 261 F.3d 853, 856 (9th Cir. 2001) (desay a “recommendation to ‘avoid strenuo

activities’ “ as a “onservative course of treatmentfNommasetti v. Astrue, 533 F.3d 1035, 10

(9th Cir. 2008) (conservative treatmentlirded physical therapy and the use of anti-
inflammatory medication).

5. Symptoms controlled by medication

The ALJ asserts that plaintiff's symptomsre controlled by medication. Once again,

6 This was apparently another factor the ALJ usdihding plaintiff's testimony “not credible.’
See AR 22.

7 See, e.g., Molter v. Astrue, 2010 WL 23487885, 2010 U.S. Dist. LEXIS 63024 at *17
(E.D. Cal. 2010) (Hollows, M.J.) (“a Fentarpatch is heavy duty medication prescribed for
chronic pain. www.medicinenet.cofantanyl-transdermal/article”).
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there is no citation to grportion of the record showing thalaintiff's symptoms were controlled
by medication. A review of the record does slodbw that plaintiff's symptoms were so

controlled. To the contrary, élprogress notes, a sampling ofiethfollow in the notes, show
that plaintiff's symptoms worsened over time or at best stayed the same. Only on one ocgasion
are the symptoms noted to have improtfed.

6. Agency physicians’ opinions

The ALJ states that “[t]he residuahfttional capacity concsilons reached by the

=R

physicians employed by the State Disability Dei@ation Services also supported a finding 0
‘not disabled’ (see, Exhibits 2F; 3F; 5F;;@0F).” AR 22. The ALJ notes that “those
physicians” were “non-examining, and thereforeitlopinions do not asgeneral matter deserve
as much weight as those of examining or trepgihysicians ....” AR 22. Nevertheless, the ALJ
afforded them “some weight.”_1d.

The relevant agency reviewing decisiovexe rendered by J. Mitchell, M.D., on

September 27, 2010, prior to the amended aregetof December 31, 2010. See Exhs. 2F

18 At the outset of his treatment by Dr. Amsdefajntiff states that his “pain has gradually
gotten worse over time,” despite physical #mr. AR 452 (November 18, 2010). Patient “still
has painful forced ... rotation of the hipAR 457 (November 30, 2010). The “pain is
uncontrolled.” AR 458 (same). Patient “has paeximally for both flexion and extension in the
lumbar spine.” AR 460 (December 20, 2010). “Medmewhat helpful, partially,” but “[b]ack
pain is still 9/10.” _1d. WhildDuragesic patches provigeain relief, he still “has difficulty with
low back pain.” AR 463 (January 12, 2011). “Spa are noted in lumbar paraspinal muscles.”
AR 465 (February 11, 2011). Patient “was sthda clonidine for burning pain,” and given a
“toradol injection” for a “flareip.” 1d. “Clonidine has notden helping for burning pain ...."
AR 468 (March 11, 2011). Patient experienced “[ilequate improvement with conservative
care techniques.” AR 481 (June 14, 201D). Amsden conducted “Electrodiagnostic
Evaluation” of plaintiff becausef “[ijnadequate improvementitth conservative care measures$
over time.” AR 502 (June 2, 2011). “Left low bdeketal joint tenderness and spasms are npted
in the paraspinal muscles.” AR 485 (June 27, 20PHtient reports thahe “lumbar epidural
block” has “increased his lowalbk symptoms.”_Id. “Left lovback tenderness and spasms ar
noted in the facetal joint area aaldo in the posterior hip radiag to the posterior leg.” AR 48
(July 18, 2011). Patient reports thajection at L1 SEB... did not help much for the leg pain.|
Id. “Left low back tenderness and spasms arechiot the paraspinal muscles.” AR 490 (Augl
17, 2011). “The patient is having increased paithénlow back and hip.” Id. ““Left low back
tenderness and spasms are noted in the fgogthhrea.” AR 492 (September 14, 2011).
Plaintiff “is having a difficult time dealing withis daily chronic pain symptoms.” AR 493.
Patient has “low back tenderness and spasms iothd paraspinal muscles.” AR 495 (Octoher
11, 2011). Patient “feels that his symptoms areseming.” AR 496. Plaintiff has “low back
tenderness and spasms noted in the paraspinal muscles.” AR 498 (November 7, 2011). But se
AR 471 (April 7, 2011, “responded well to preuslumbar epidural blocks”).
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(AR 413-18), 3F (419-21). The ALJ does noplaxn why these reviewing opinions should be
accorded any weight, in light pfaintiff's allegation that hiphysical limitations did not begin
until December 31, 2010. The other agency rewvigwlecisions related to plaintiff's alleged
mental limitations, and do not pertain to the pbgslimitations addressed in this decision. Se
Exhs. 5F (AR 431) (Dora D. Logue, M.D., Psychiatry), 6F (AR 432-45) (Dr. Logue, “Psych
Review Technique”). Finally, Exh. 10Fas‘Case Analysis” by “Marilyn Sanfilippo.”
AR 510-11. As best the court can tell from theord, Ms. Sanfilippo ia “Disability Examiner-
DDS.” See AR 156, 163. There is no evidene Ms. Sanfilippo is a “physician,” as the ALJ
described her.

D. Remand

For the reasons stated above, the ALJ amreéjecting Dr. Amsden’s opinion, and in ng
crediting plaintiff's testimony. Theourt is therefore authorizedo“trevers|e] the decision of th
Commissioner of Social Securjtwith or without remanding the cause for a rehearing.”

Treichler v. Comm’r of Soc. Sec. Admin., 7F3d 1090, 1099 (9th Cir. 2014). “[W]here the

record has been developed fully and further agstrative proceedings would serve no useful
purpose, the district court should remand formamediate award of benefits.” Benecke v.

Barnhart, 379 F.3d 587, 593 (9th Cir. 2004).

More specifically, the districtaurt should credit evidence that was
rejected during the administnee process and remand for an
immediate award of benefits if\the ALJ failed to provide legally
sufficient reasons for rejectinthe evidence; (2) there are no
outstanding issues that must bealeed before a determination of
disability can be made; and (3)ist clear from the record that the
ALJ would be required to find éhclaimant disabled were such
evidence credited.

e

atric

11%

Benecke, 379 F.3d at 593 (citing Harman v. Apfel, 211 F.3d 1172, 1178 (9th Cir. 2000), cert.

denied, 531 U.S. 1038 (2000)).

1. Outstanding issues

Under the second step in the remand analysi® court must “review the record as a

19" As discussed above, the first step is fiatibecause the ALJifad to provide legally
sufficient reasons for rejecting Dr. Amsden’s opinion.

17
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whole and determine whether it is fully developedree from conflicts and ambiguities, and ‘all

essential factual issues have been resolvédominguez v. Colvin, 808 F.3d 403, 407 (9th Cir.

2016) (quoting Treichler, 775 F.3d at 1101). This stegatisfied here. There are, for example

no inconsistencies or gaps in Dr. Amsden’s treatment notes or opinion.

Although the ALJ failed to rule on plaintiff's geest to amend the onset date to December

31, 2010, there is no basis in the record for denyiagdfuest, and the failute do so appears to

be a simple oversight. See Armstrong v. ConohSoc. Sec. Admin., 160 F.3d 587, 589 (9th

Cir. 1998) (“[i]n determining the date of ons&tdisability, the date alleged by the individual
should be used if it is consistenith all the evidencavailable .... [T]he established onset date
must be fixed based on the facts and can nevercbheasistent with the medical evidence of
record™) (quoting SSR 83-20 (1983 Moreover, on this agal, the Commissioner offers no
basis for declining to amend the onset date.

2. Credit as true

Under the third step, this cadmust next consider wheth#ére ALJ would be required tq

A

find the claimant disabled on remand if thenoperly discredited evidence were credited as
true.” Dominguez, 808 F.3d at 407 (internal @ion marks omitted). Here, plaintiff would
plainly be disabled if Dr. Amsdé&nopinion were credited as tru&/hen asked if there any jobs
plaintiff could do under Dr. Amsden’s RFC, the Vboral Expert testified that there were none.
AR 57, 58.
3. Discretion

Where the above steps are satisfied, thistaoust exercise its sicretion in determining
whether to remand for further proceedingsiooithe immediate caldation and award of
benefits._Dominguez, 808 F.3d at 407 (if Biity finding would necessarily follow if

discredited evidence were credited as true, dib&ict court may exercise its discretion to

remand the case for an award of benefits”). I§pite satisfying the above steps, the “record as a

whole creates seriouubt as to whether the claimant isfaet, disabled witim the meaning of
the Social Security Act,” the court should rerddor further proceedings. Burrell v. Colvin, 7715

d

F.3d 1133, 1141 (9th Cir. 2014) (quoting Garristb F.3d at 1021). However, the court wol
18
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be “abusling] its discretion by remanding for funtipeoceedings where the credit-as-true rulel|i

satisfied and the record afforded no reason to belfetdthe plaintiff] is not, in fact, disabled.”
Garrison, 759 F.3d at 1021.

The ALJ’s reasons for rejecting Dr. Aaten’s opinion — which is based upon a long
treating and examining history alaboratory and clinical findings are not valid. The ALJ’s
substantially overlappingasons for rejecting plaiffts testimony are not vali@® Dr. Vesali's
opinion — based upon a single examination, and atiquable recounting of plaintiff's sympton
— provides no basis for rejecting Dr. Amsden’s ammi In short, the record before the court,
including Dr. Amsden’s opinion, plaintiff's testimony and that of the third party witness, lea
the court with no doubt thataintiff is disabled.

VII. CONCLUSION
For the reasons set forth abpiE IS HEREBY ORDERED that:
1. Plaintiff's motion for summarpdgment (ECF No. 15), is GRANTED;

2. The Commissioner’s cross-motion fonmsuary judgment (ECF No. 16), is DENIED

-

S

Ves

3. This matter is REMANDED to the Commissioner for the immediate calculation and

payment of benefits for an ongidte of December 31, 2010; and
4. The Clerk of the Cousthall enter judgment for plaiff, and close this case.
DATED: September 15, 2016 , -~
Cltldiors — &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

20 The ALJ does not mention the testimony of thidtparty witness, plaintiff's roommate. Th
ALJ offers no reason for rejecting that testimony.
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