(HC) Torres v. Foulk

© 00 N o o b~ w N P

e
o N W N kB O

Do

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JAIME TORRES, No. 2:14-cv-02446 KIM AC P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

SUZANNE M. PEERY, Warden,

Respondent.
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l. Introduction

Petitioner is a state prisonamoceeding pro se and in formaupearis in this habeas corpl

action filed pursuant to 28 U.S.C. § 2254. Thisagcproceeds on petitioner’s original petition
filed October 20, 2014. See ECF No. 1.

Pending before the court is respondent’siomoto dismiss on the ground that petitionef

commenced this action before obtaining a final judgt. ECF No. 11. Pé&btner did not file an

opposition to respondent’s motion but instead filed a motion to stay, which is also before t

! Suzanne M. Peery, Acting Warden of High DeSgate Prison, is substituted as respondent
herein. A federal petition for writ of habeagmas must name as respondent the state officer
having custody of the petitioner. See 28 U.8Q254; Rule 2(a), RuteGoverning Section 225
Cases; Smith v. Idaho, 392 F.3d 350, 354-55 (3th2004);_Stanley v. California Supreme
Court, 21 F.3d 359, 360 (9th Cir. 1994); see also Fed. R. Civ. P. 25(d) (automatic substitu
public officer's successon pending action).
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court. ECF No. 16.

For the reasons that follow, the undersigressbmmends that petitioner’'s motion to sta
be denied, respondent’s motiondismiss be granted, and this action be dismissed without
prejudice.

Il. Chronology

1. On September 15, 2011, petitioner was convicted of first degree murder; an
enhancement for associated gang activity wasd to be true. On October 14, 2011, petition
was sentenced to an indeterminate state prisondéfifty-years-to-life. _See Lodged Doc. 1.

2. Petitioner and one of his codefendappealed. Petitionerdaims included the
alleged ineffective assistance of his taalinsel (IAC claim). On February 18, 2014, the
California Court of Appeal for the Third Appate District reversed the first degree murder
convictions of petitioner and his codefendant, damea finding of erroneous jury instructions,
and “remanded for retrial unless the People d@a@sjuction of the convimns to second degree
murder.” Lodged Doc. 2.

3. On March 25, 2014, petitioner sought reviewhe California Supreme Court based
his IAC claim. Lodged Doc. 3. On June 18, 2ah4, California Supreme Court denied reviev
Lodged Doc. 4.

4. On September 22, 2014, the Sacramento @&umperior Court reduced petitioner’s
conviction to second degree murder, finding true an enhancement for related gang activity
resentenced petitioner to an indeteate state prison term of forysears-to-life. Lodged Doc. 5
(Amended Abstract of Judgmiedated October 22, 2014).

5. On December 19, 2014, petitioner appealgtdddCalifornia Courof Appeal, Third
Appellate District. Review of that court’s cket indicates that péitbner is represented by

appointed counsel. Respondent avers, anddhbket indicates that, as of June 29, 2015, the

appeal was fully briefed. As of this writintpe appeal remains pendiagd no decision has be¢

rendered.

2 Seenttp://www.courts.ca.gosee “Search Case Informatidi€ature on the California Court
(continued...)
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6. Meanwhile, on October 10, 2014, petitiontxdihis federal habeas petition. See E
No. 1.

[I. Pending Motions

Respondent moves to dismiss this actioprasnature on the ground that petitioner’s
challenge to his conviction andsentencing remains pending in the California Court of Appe
and hence petitioner has not exhausted his ctate remedies as required under 28 U.S.C. §
2254. Respondent contends that dismissal isratpared under the Youngabstention doctrine
see Younger v. Harris, 401 U.S. 37 (1971),

Petitioner moves to stay this actiomder Rhines v. Weber, 544 U.S. 269 (2005), to

preserve the ability to combine his exhauste@ Aaim with petitioner’'s new claims currently
pending in the state courts.

V. Leqgal Standards

A. Exhaustion of State Court Remedies

The exhaustion of available state remediespseeequisite to a disti court’s jurisdiction
to consider claims presentedariederal habeas corpus petition. See 28 U.S.C. § 2254(b); 4

also Rose v. Lundy, 455 U.S. 509 (1982). A pmtir satisfies the exhaustion requirement by

providing the highest state couritlva full and fair opportunity teonsider all of his claims

before presenting them to the federal court. Picard v. Connor, 404 U.S. 270, 276 (1971),

Middleton v. Cupp, 768 F.2d 1083, 1086 (9th Cir. 1985), cert. denied, 478 U.S. 1021 (198

exhaustion “requirement serves to minimize fantbetween federal andagt courts by allowing
the state an initial opportunity fmass upon and correct alleged atans of a petitioner’s federg

rights, and to foster increased state court fantyiavith federal law.” Buffalo v. Sunn, 854 F.2

1158, 1163 (9th Cir. 1988). In this manner, ¢éxbaustion requirement is a matter of federal-

state comity rather than jurisdictione&Granberry v. Greer, 481LS. 129 (1987).

website). This court may take judicial noticetefown records and the records of other court
See United States v. Howard, 381 F.3d 873, 876 th1G®. 2004); United States v. Wilson, 61
F.2d 118, 119 (9th Cir. 1980); see also Fed. RAE201 (court may takeglicial notice of facts
that are capable of accurate determinatiosdayrces whose accuracy cannot reasonably be
guestioned)._See also RespondeBkkibit A, ECF No. 11-1 at 2.
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B. A Rhines Stay

A “mixed” petition, containing both exhatesl and unexhausted claims, may be stayed
under_Rhines when petitioner demonstrates good d¢ausaling to exhaust his new claims, ha
not been intentionally dilatorgnd his unexhausted claims are ‘fpbd&inly meritless.” _Rhines,
544 U.S. at 277-78.

C. Younger Abstention

Under the abstention doctrine set forttYimunger v. Harris, supra, 401 U.S. 37, feder3

courts are prohibited from hearing claims whiefollowing factors are satisfied: (1) “a state

initiated proceeding is ongoing;” (2) that prodewy “implicates important state interests;” (3)

“the federal litigant is not barred from litigatifgderal constitutional issues in that proceeding;

and (4) the federal court’s disptien of the matter would “enjoithe [state court] proceeding, G

have the practical effect of doing sa®merisourceBergen Corp. v. Roden, 495 F.3d 1143, 1

(9th Cir. 2007) (quoting Gilbertson albright, 381 F.3d 965 (9th Cir. 2004).

V. Analysis

The instant federal petition was prematurelydfileecause there is no final judgment. T

court’s jurisdiction to review the merits of aldeas petition commences,pertinent part, on “the

date on which the judgment became final by twectusion of direct review[.]” 28 U.S.C. §
2244(d)(1)(A). “Final judgment in a crimingbse means sentence. The sentence is the

judgment.” Burton v. Stewart, 549 U.S. 14761&2007) (quoting Berman v. United States, 3

U.S. 211, 212 (1937)). Hence, this court is withjurisdiction to consider petitioner’s habeas
petition until both his convictioand sentence become final. Burton, 549 U.S. at 156-57
(emphasis in original).

The petition is also premature becausetipetr has not yet completed the process of
exhausting his state remedies. T¢osirt is without jurisdiction to consider federal habeas cla
that have not been exhausted in the state coB8ds 28 U.S.C. § 2254(b)(Eee also Daniels v.
Nelson, 415 F.2d 323, 323 (9th Cir. 1969) (“habedisige, filed while [petitioner’s] state appe
was pending, is premature”).

A stay is appropriate under Rhines only for “mixed” petitions, i.e. those containing
4
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exhausted and unexhausted claims, which tstam petition is notBecause petitioner’'s
conviction and sentence are fiogl, and his petition was prexturely filed, petitioner cannot
obtain a stay of his exhausted claim. Howepetitioner need not stadys currently exhausted
claim in order to preserve it. “When, as ie firesent case, an appeal of a state criminal
conviction is pending, a would-belleas corpus petitioner mustatthe outcome of his appeal
before his state remedies are exhausted, everevthe issue to be challenged in the writ of

habeas corpus has been finagttled in the state courtsSherwood v. Tomkins, 716 F.2d 632,

634 (9th Cir. 1983). Thus, petitioner may incline presently exhausted claim in a new habegas
petition that includes adif his exhausted claims after lzisnviction and sentence are final.
Finally, due to the undisputgndency of petitioner’s dicecriminal appeal in the
California Court of Appeal, abf the factors requiring Younger stiention are met. See Roden|,
supra, 495 F.3d at 1149. “[O]nly in the most uralsircumstances is a defendant entitled to
have federal interposition by way of injunctionh@beas corpus until after the jury comes in,
judgment has been appealed from and the caseuctattin the state courts. Apparent finality |of

one issue is not enough.” Dy v. Cox, 457 F.2d 764, 764-65 (9r. 1972) (per curiam).

Petitioner does not assert that extraordinaryuaonstances entitle him to any exception from th
rule.

For these several reasongtjtmmer’s motion to stay mudte denied, and respondent’s
motion to dismiss granted. This action shouldlisenissed without preglice to petitioner filing
a new habeas petition following the exbfion of his state court remedies.

VI. Conclusion

For the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. Petitioner’'s motion to stay, ECF No. 16, be denied;

2. Respondent’s motion to dissj ECF No. 11, be granted; and

3. This action be dismssed without prejudice.

These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursuantht® provisions of 28 &.C. § 636(b)(l). Within twenty-one days

after service of these findings and recommendations, any party may file written objections|with
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the court and serve a copy ongadirties. Such a document shibbke captioned “Objections to
Magistrate Judge’s Findings and RecommendatioAsy response to thobjections shall be

filed and served within seven days after seroicthe objections. The parties are advised that
failure to file objections within the specifiedrte may waive the right tappeal the District

Court’s order._Martinez v. $t, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 21, 2015 ; -~
Mm——w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE




