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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MANUEL SAMPERIO, No. 2:14-cv-2455 KIM AC P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | RON DAVIS, Warden,
15 Respondent.
16
17 Petitioner is a state prisoner, currently iceaated in Valley StatPrison, who proceeds
18 | pro se with a petition for writ diabeas corpus pursuant to 28IC. § 2254. Petitioner paid the
19 | filing fee. This action is referred to the undgned United States Magiate Judge pursuant to
20 | 28 U.S.C. § 636(b)(1)(B), Local RuB®2(c), and Local General Order No. 262.
21 The petition challenges a 2012 prison glikeary decision. Presently pending is
22 | respondent’s motion to dismiss the petition oarfalternate grounds: (1) petitioner failed to
23 | exhaust his state court remedies; (2) the petitias untimely filed; (3}his court is without
24 | jurisdiction to consider the petition because thiefresought would not affedhe fact or duration
25 | of petitioner's confinement; and)(petitioner has not assertedllzerty interest invoking due
26 | process protections. ECF No. 9. Petitionedfé® opposition, ECF No. 10, and respondent fjled
27 | areply, ECF No. 11. Petitioner thereatfter figedurreply, ECF No. 12, which this court has
28 | 1
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considered. For the reasons that follow, this corecommends that respondent’s motion be
granted, and this action be dismissed.

FACTUAL AND PROCEDURAL BACKGROUND

Petitioner is serving an indeteinate state prison term 256 years to life, imposed in

1999. See Samperio v. Martel, Case N@D-CV-01528 LJO SMS HC, ECF No. 27 at 1

(Findings and Recommendationsppted April 21, 2011). According to the instant petition, i
2012 petitioner was an inmate at Mule Creek Saison (MCSP), assignéd work in the Main
Kitchen. On June 28, 2012, a scullery machinewaaslalized and rendered inoperable. On |
1, 2012, a CDC 128B Chrono issued, identifyingtipmer as one of seven inmates who had
access to the machine during the relevant dat¢imedrame, and finding that petitioner failed
participate in the investigative proce€3n July 11, 2012, pursuant to a Unit Classification
Committee (UCC) Program Reviepetitioner was removed from his job and the subject CD
128B Chrono was added to petitioner’'s Centrld EC-File). _See Respondent’s Exhibit (Rsp.
Ex.) No. 1, ECF No. 9-1 at 34-6.

On July 22, 2012, petitioner submitted an adstrative grievance challenging his job
removal and the inclusion of the subject chronbisnC-File. _See Rsp. Ex. No. 2, ECF No. 9-!
26-9. Petitioner asserted that he had been assigri€ection A,” not the scullery area, and th
he took no part in the vandalism and did not kmdve did. Petitioner reqgéed, inter alia, that
he be returned to his job and that the chronceb®ved from his file. The Second Level Revie

(SLR) decision recounted the réswf the UCC invstigation as follows, id. at 31:

On 07/01/12, Correctional Sergednt_eese authored a CDC 128B
that documented the results ah investigation pertaining to
vandalism of the tray scullery manh in Facility “C” Dining. This
document indicates that Sergeanese believed that the appellant
was party to, was responsible for, or had knowledge of the
vandalism based on the fact tie was one of the seven inmates
identified to stay behind and because he failed to participate in the
interview process of thinvestigation. . . .

1 While the Local Rules do not authorize thenfiliof a surreply, and ¢hcourt did not request
one, respondent did not object to petitionerisequly, and the courtriids that the additional
information set forth therein is material to taurt’s decision. A disict court may allow a
surreply “where a valid reason for such additidmafing exists, such ashere the movant raise
new arguments in its reply brief.,” Hil England, 2005 WL 3031136 at *1 (E.D. Cal. 2005).
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Subsequent to Sergeant Leesksumentation, the appellant’s case
was reviewed by Facility “C” GC. Committee determined that
although there was insufficient ewidce to issue a Rules Violation
Report (RVR), they made a distionary decision to remove
appellant from his job assignmerased on the determination that
there was insufficient evidence to issue an RVR, his Work Group
was not reduced. Based on tretf that he was involuntarily
unassigned, his Privilege Group sveeduced to “B” pursuant to
C.C.R. 3044(e). It should be notd#tht inmates do not have a right

to a specific job assignment and that classification committees can
unassign inmates at any time. The unassignment was not
disciplinary or adverse in natuaad did not violate the appellant’s
rights.

On December 10, 2012, petitiotsegrievance was denied diexhausted on Third Level

Review (TLR), and delivered to petitioner o ttame date. Rsp. Ex. No. 2, ECF No. 9-1 at !

5, 27. The decision noted that petitioner Badmitted no evidence in support of removing the

subject chrono from his file, and so it would remidere “for informational purposes;” and that,

although the chrono could be used for “mattersladsification, paroleyr social services,”
petitioner had “not provided any informationexidence that the identiflechronos have create
an adverse effect to his subsequent work assignments or other program assignment.” Id.
On February 3, 2013petitioner filed a petition for writ of habeas corpus in the Amad
County Superior Court, seeking removal of thbjsct chrono from his C-File (Case No. 13-H(

1593). See Rsp. Ex. No. 1, ECF No. 9-1 at 4-@@. February 19, 2013, the Superior Court

denied the petition, on the ground tiafail[ed] to establish a prim facie case for relief.”_Id. at

2-3.
On March 21, 2013, petitioner filed a petitiom farit of habeas cqus in the California
Court of Appeal, Third AppellatBistrict (Case No. C073370Rsp. Ex. No. 2, ECF No. 9-1 at
13-36. On July 18, 2013, the Court of Appeal summarily denied the petition. 1d. at 12.
On August 18, 2013, petitioner filed a petition ¥erit of habeas cqus in the California
Supreme Court (Case No. S212876). Rsp. EX.INECF No. 9-1 at 39-51. On November 13

2 All of petitioner’s filing dates referencedreé apply the prison mailbox rule. See Houston
Lack, 487 U.S. 266 (1988) (establishing rule #natisoner’s court document is deemed filed

the date the prisoner delivered the document to prison officials for mailing); Campbell v. H
614 F.3d 1056, 1059 (9th Cir. 2010) (applying the maillub to both state and federal filings
by incarcerated inmates).
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2013, the California Supreme Court denied the petitibin a citation to In re Dexter, 25 Cal. 3
921, 925-26 (1979).
On October 9, 2014, petitioner filed timstant federal habeas petition.
EXHAUSTION OF STATE REMEDIES

Respondent contends that petitioner faileexioaust his state court remedies because
failed to present to the California Supreme Gthee grounds upon which he seeks relief in thi
court®* Respondent presses his pdiptnoting the California Supren@ourt’s citation to In re
Dexter, 25 Cal. 3d at 925-26, whicequires that state prisonesghaust available administrativg
remedies before commencing a halb&a®n in the state courts.

Where, as here, a federal habeas petition contains other grounds for denial, requiri

court exhaustion does not setiie underlying purpose of comity. See Rose v. Lundy, 455 U.

509, 525 (1982) (Blackman, J., concurring); ase Clark v. Ricketts, 958 F.2d 851, 857 (9th

Cir. 1991); Granberry v. Greer, 481 U.S. 1295 (1987). Accordingly, the undersigned

bypasses respondent’s exhaustiaquarent and proceeds to respamitkestatute of limitations
argument.

STATUTE OF LIMITATIONS

Respondent contends that the instant petishould be dismissed as time-barred. The

% The exhaustion of state court remedies is apresite to granting a p&tn for writ of habeas
corpus. 28 U.S.C. § 2254(b)(1). A petitiosatisfies the exhaustion requirement by providin
the highest state court with dlfand fair opportunity to considexl claims before presenting
them to the federal habeas court. Rica Connor, 404 U.S. 270, 276 (1971); Middleton v.
Cupp, 768 F.2d 1083, 1086 (9th Cir. 1985). Exhaustiammtter of comity and does not affe
this court’s jurisdiction to entertain petitioner’s habeas corpus application. See Harrisv. S
Court, 500 F.2d 1124, 1126-27 (9th Cir. 1974) (en banc).

* Respondent notes that the Gatifia Court of Appeal appearstiave addressed the merits of
petitioner’s claims because petitioner subrditie that court the TLR decision denying
petitioner’s relevant administrag\grievance. See ECF No. 97aRsp. Ex. No. 2, ECF No. 9-1
at 12-36. However, in his petition submitted te @alifornia Supreme Caiipetitioner attachec
only a September 2012 CDCR 22 Inmate RegEesh and an August 2012 administrative
decision temporarily screening quetitioner’s relevant administtive grievance for lack of
documentation. See Rsp. Ex. No. 3, ECF No. 93B&i1 (particularly ECF No. 9-1 at 50-1).
Petitioner does not dispute these matterparding only that “[tjahe Supreme Court of
California | sent my petition along with an inmaégjuest Form 22, a document that proves th
was not charged with vandalism, as welb#ser documents.” ECF No. 10 at 2.
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Antiterrorism and Effective Death Penalty Actid96 (AEDPA) contains a one-year statute g
limitations for filing a habeas petition federal court. 28 U.S.C. § 2244(d)t1Ihe parties
agree that the limitations commencement date fall@mges to prison disdipary proceedings is
“the date on which the factuptedicate of the claim or clas presented could have been

discovered through the exercise of due dilgeh 28 U.S.C. § 2244(d)(1)(D); see also Redd

McGrath, 343 F.3d 1077, 1082 (9th Cir. 2003); Shelby v. Bartlett, 391 F.3d 1061, 1066 (9t
2004).

In this case, the factualguicate for petitioner’'s claimgas discovered on December 1
2012, the date that petitioner exhausted admitisgtreeview of his releant grievance. The
statute of limitations commenced the next 8ay, December 11, 2012. The limitations periog
expired one year later, on December 11, 2018em@bany statutory or equitable tolling.

A. Statutory Tolling

Under AEDPA, the statute of limitationst@led during the timé¢hat a properly filed

application for post-conviction or other collater@view is pending in thstate courts. 28 U.S.Q.

§ 2244(d)(2). An order of the California Sapre Court denying a petition for writ of habeas
corpus is final at the time of filing. €8 Cal. Rules of Court, Rule 8.532(b)(2)(C),

Petitioner filed his state hals petition in the Amador CoyrSuperior Court on Februa
3, 2013, thus tolling the limitations period until November 13, 2013, when the California
Supreme Court denied the petition. Thisudtaty tolling period of 283 days extended the
original deadline of December 11, 2013 fomtonencing a federal habeas action to Monday,

September 22, 20T4However, petitioner file the instant federal petition seventeen days lat

> AEDPA’s limitation period is calculated from tHatest” of four commencement dates. See
U.S.C. § 2244(d)(1)(A) (date on which the judgnt became final); § 2244(d)(1)(B) (date on

—

h Cir.

1

y

()
-

which the illegal state-action impediment iy was removed); § 2244(d)(1)(C) (date on which

the asserted constitutional right was iniyiakkcognized by the U.Supreme Court and made
retroactive to cases on colledéreview); and § 2244(d)(1){date on which the factual
predicate of the claim could havednediscovered through due diligence).

° In computing a statute of limitations, the @ayorder or judgment bemes final is excluded
and the limitations period commences the next day._See Patterson v. Stewart, 251 F.3d 1
1247 (9th Cir. 2001) (citing Rule 6(&jederal Rules of Civil Procedure).

" The calculated deadline is Saturday, September 20, 2014. See Fed. R. Civ. P. 6(a)(1)(¢
(period runs until end of the next day tieahot a Saturday, Sunday or holiday).
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on October 9, 2014. Therefore, absent equitaltiieg, the federal petition was untimely filed.

B. Equitable Tolling

The limitations period is subject to equitati#ing if petitioner “$ows ‘(1) that he has
been pursuing his rights diligently, and (2) teaime extraordinary circumstance stood in his

way’ and prevented timely filing.”_Holland v. éida, 560 U.S. 631, 649 (2010) (quoting Pac

D
<

DiGuglielmo, 544 U.S. 408, 418 (2005)). “Equitabliing is unavailable in most cases, and is
appropriate only if extraordinary circumstanbeyond a prisoner’s control make it impossiblg to

file a petition on time.”_Corjasso v. Ayeia/8 F.3d 874, 877 (9th Cir. 2002) (citations and

internal quotation marks omitted). “The prisonerstghow that the extraordinary circumstang¢es

were the cause of his untimeliness.”it§m v. Moore, 345 F.3d 796, 799 (9th Cir. 2003)

(citation and internal quotation marks omittetindeed, the threshold necessary to trigger
equitable tolling [under AEDPA] igery high, lest the exceptiossallow the rule.”_Miranda v.
Castro, 292 F.3d 1063, 1066 (9th Cir. 2002) (@tatnd internal quotation marks omitted).
Petitioner bears the burdehalleging sufficient facts to supg equitable tolling._Pace, 544 U.[S.
at 418.

In the present case, petitioner seekstafle tolling for theperiod during which he
attempted, unsuccessfully, to earlide fis initial superiorcourt petition. Petitiner states that he
originally sent his habeasfgen to the Amador County Super Court on January 10, 2013;
however, because the petition was impropedigrassed to the coustprior location, it was
returned, designated “unable to forward.” Se&HN©O. 10 at 2, and Pr. Ex. 1, id. at 7. Petitioner
explains,id. at 2-3:

It took me 26 days to be able to send the petition to the new address
since it took almost two weeks foretipetition to be returned to me.
When | found this out, then | had to go to the library to search for

the new address and make copiebdoable to send the petition to
the new address. The previous proves due diligence on my part.

In reply, respondent args, ECF No. 11 at 2-3:

Samperio does not allege sufficient facts to warrant equitable
tolling. He does not wlicate if the superiocourt’s correct mailing
address was unavailable to him when he initially mailed his
petition. He acknowledges that as able to locate the correct
mailing address in the prison law library after he received the

6
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returned mail. (Opp. at p. 3.) Further, Samperio does not fully
explain why he waited two weeks to re-send his state-court petition
after it was returned as undelivelab (Id.) Importantly, Samperio
does not explain why he waited 330Q/ddo file his federal petition
after the California Supreme Coudsued its denial. In sum,
Samperio fails to demonstrate that he pursued his rights diligently
and that the alleged extraomdry circumstance made it
“impossible” for him to file hisfederal habeas petition on time.
[Citation omitted.] His request for equitable tolling should
therefore be denied.

In his surreply, petitioner asserts, ECF No. 12 at 2:

| sent the first petition on Janual®, 2013, at that time the petition

was timely. As | had said in mgpposition, it took me 26 days to

be able to send the petition teethew address since it took almost
two weeks for the petition to betuened to me. And it took me 12

more days to re-send my state-d¢quatition after it was returned as

undeliverable.

Reasons: | work as a janitor in Facility B Program Monday to
Friday Hours 0800-1500. During my work hours | do not have
access to go to the law library. Thigrary opens at night only two
days a week Monday and Wednesdae law library is located in
the main yard and we (B-Yard) are allowed to go to the main yard
only the days that are scheduled B3Yard. In one month B-Yard
goes to main yard two or three Bmsiat night eiter on Mondays or
Wednesdays. That is why it toake 12 more days to be able to go
to the law library, look for the me address, make copies, and re-
send my state-court petition._ (S&hibit [referencing attached
Main Yard Rotational Schedule for Feb. 2015].)

Respondent argues that Samperio does not fully explain why he
waited 330 days to file his fedd petition after the California
Supreme Court issued its deni@ffl] In this case | waited 330 days

to file my federalpetition because | was waiting to receive my

paperwork from my consultatio hearing. My correctional
counselor gave to me on 8/15/14. . ..

Had petitioner successfully mailed his anegj petition to the proper address for the
Amador County Superior Coudtatutory tolling of the lintations period would have
commenced 24 days earlier (on January 10, 2013, rather than February 3, 2013) and, ass
changes in the dates of further review, the indedteral petition would have been timely filed.
In assessing petitioner’s equitaliblling argument, the court musinsider whether petitioner’s|
prison work schedule, combined with hisited access to the prison library, presented
extraordinary circumstances beyqgmetitioner’s control that relered it impossible for him to

earlier file his superior court petition. Thesettmes must be viewed icontext. Petitioner does
7
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not explain why he waited a full month (Dedsen 10, 2012 to January 10, 2013) after the TL
decision before initially attempting to send his hahgztgion to the superior court. The super
court’s “new” address was well established in 2b&8d therefore presumably available upon

appropriate inquiry. Petitioneloes not contend otherwisad provides no explanation for

failing to obtain the correct ades during the month preceding mitial attempted mailing. The

facts do not suggest any explanatbther than petitioner’'s own giegence. While the delay of
two weeks between the attemptadiling of the petition and iteturn were technically beyond
petitioner’s control, petitioner ctd have avoided the problem ety by initially obtaining the
correct address. This court is unwilling to finattpetitioner’s initial carelessness qualifies as
“extraordinary circumstance[] beyond [petitionertgintrol” that preventing timely filing.
Corjasso, 278 F.3d at 877. The ensuing obstages consequences étitioner’s initial
carelessness, and thdis not qualify either.

More significantly, as emphasized by respangdafter the conclusioof statutory tolling,
when the California Supreme Court denietitipmer’'s habeas peibn on November 13, 2013,
petitioner waited nearly elevenomths, until October 9, 2014, to file the instant federal petitic
The only reason asserted by petitioner for dagy is that he was waiting to receive his

paperwork from his consultation hearing, whids correctional coue$or reportedly gave

petitioner on August 15, 2014. See ECF No. 12 @&itioner does not exgh the relevance of

these matters, or why he waited nearly two nmaomths after receiving the paperwork before
filing his federal petition.

The court finds that none of the proffered reasons for petitioner’s delays constitute
extraordinary circumstance beyopetitioner’s control that pre&nted petitioner from timely

filing his federal petition. Fahese reasons, the court finds tpatitioner is not entitled to

8 The website operated by the Amador County 8ap€ourt indicates that the court moved tg
its current locabin in 2007. Sebttps://www.amadorcourt.orgithistoryOfTheCourt.aspxThe
court may take judicial notice of facts that are capable of accurate determination by source
whose accuracy cannot reasonably be questionatl. R-&vid. 201; see algdity of Sausalito v.
O'Neill, 386 F.3d 1186, 1224 n.2 (9th Cir. 2004) (“We may take judicial notice of a record ¢
state agency not subjectreasonable dispute.”).
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equitable tolling. As a result, the court findattpetitioner’s federal pgion was untimely filed
and must be dismissed on that basis.

FAILURE TO STATE COGNIZABLE CLAIM

In addition to dismissing petitioner’s peoiti on statute of limitations grounds, the cour
informs petitioner that his petition does stdte a cognizable federal habeas claim.
“[H]abeas jurisdiction is absent . . . wh@rsuccessful challenge &gorison condition wil

not necessarily shorten the prisoner’s sentence.” niti@@z v. Galaza, 334 F.3d 850, 858 (9th C

2003), cert. denied, 541 U.S. 1063 (2004) (emghadiled) (citing Neal v. Shimoda, 131 F.3d

818 (9th Cir. 1997)) (expungement of challendestiplinary records would not necessarily
shorten the length of petitioner’s confinement beeahe parole board still had authority to de
parole based on other grounds). “Habeas jintisth does not lie uniesrelief on the merits

would have a likely effect on the duratiohcustody.” Jagerson v. Cate, 2013 WL 2434835,

(E.D. Cal. June 4, 2013) (citing BosticGarlson, 884 F.2d 1267, 1269 (9th Cir. 1989)).

Because petitioner is serving an indeteatersentence of life wittihe possibility of
parole? any correlation between the challenged chram petitioner’s parole date is too remo
and speculative to justify habeas jurisdictri‘The decision to release a prisoner rests on a
myriad of considerations. And, the prisoneafforded procedural prettions at his parole
hearing in order to explainelcircumstances behind his miscondecord. The chance that a
finding of misconduct will Ber the balance is simply toot@tuated to invoke the procedural

guarantees of the Due Process Clause.” Sandfonner, 515 U.S. 47287 (1995) (citations

omitted). “[C]hallenges to disciplinary decisiomisadministrative classifications with only a

speculative effect on future parole prospectdaliside the scope bfbeas jurisdiction.”

® Petitioner is serving an indeteinate sentence with a maximunnrteof life with the possibility|
of parole. Petitioner's minimum eligible péalate (MEPD) is December 9, 2019. See ECF
9 at 4 n.2 (citing ECF No. 9-1 at 36). Petitiomall receive his initihparole consideration
hearing one year before he reachasNiEPD. Cal. Pen. Code § 3041(a).

19 petitioner concedesdhliscretion of the Board of Paroleatimgs in considering the impact
the subject chrono when determining petitionstigability for parole, as demonstrated by the
exhibits attached to pabher’s opposition, which include commendations and positive
evaluations of petitioner by prison official§ee Pr. Ex. 2, ECF No. 10 at 9-13.
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Jagerson, 2013 WL 2434835 at *5 (citing similar cas@g&cause petitioner’s actual suitability
for release remains speculative, the allegedachpf the subject cno on the duration of
petitioner’s custody also remains speculative, thysidag this court of jurisdiction to considef
the matter.

Moreover, petitioner’s challenge to the sdijchrono does not assarliberty interest

invoking federal due process praieas. “Discipline by prison officials in response to a wide

—

range of misconduct falls within the expected peters of the sentence imposed by a court 0
law.” Sandin, 515 U.S. at 485. “The punishmennobrcerated prisoners . . . effectuates prigon
management and prisoner rehabilitative goald.” The Supreme Court has rejected the notign

that “any state action taken for a punitive reasamaaches upon a liberigterest under the Dug

D

Process Clause.”_|d. at 484.at&-created liberty interests peoted by the Due Process Claus
are “generally limited to freedom from restravhich . . . imposes gpical and significant
hardship on the inmate in relation to thdioary incidents oprison life.” Id.

The subject CDC 128B Chrono (which wadand little consequend® warrant issuance
of an RVR), resulted in petither's removal from his job aradreduction in his privilege group
status. The Supreme Court legected the notion that ewestate action gaying adverse

consequences for prison inmates automaticatiyates a due process right.” Moody v. Daggeétt,

429 U.S. 78, 88 n. 9 (1976). “[A] challenge tasdification status lack[s] habeas jurisdiction
because the prisoner ‘would not fgdeased from confinement even be provided with a lesset
term of confinement; rather, at most, he would nexai different or loweclassification score.”

Davidson v. McClintock, 2014 WL 2921900, *1.(Briz. 2014) (collecting cases) (quoting

Franklin v. Gipson, 2013 WL 1339545, *2 (C.D. C2013)). Because itis clear that the

-

consequences of the challenged chrono didmpbse an “atypical and significant hardship” o

124

petitioner “in relation to the ordary incidents of prison life Sandin, 515 U.S. at 484, petitioner
has not stated a cognizaldee process claim.

For these several reasons, even if theamgtetition had been tely filed, petitioner’'s
claims would fail.

I
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CONCLUSION

Accordingly, for the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss, ECF No. 9, be granted; and

2. This action be dismissed with prejudice.

These findings and recommendations are suediti the United States District Judge
assigned to this case, pursuant to the prowsodr28 U.S.C. § 636(b)(1)Within twenty-one
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendations.”

In his objections, petitioner may address ket certificate of agalability should issu
in the event he files an appedlithe judgment in this case. See 28 U.S.C. 2253(c) (absent a
certificate of appealability, arppeal may not be taken from thadl decision of a district judge
in a habeas corpus proceedin@@roceeding under 28 U.S.C. § 2255).

Any response to the objectionsaitbe served and filed withiseven days after service (
the objections. Failure to file objections withire specified time may waive the right to appe

the District Court’s order. Martinez Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: May 21, 2015 . -
77 D &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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