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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | THOMAS DEGOWIN, No. 2:14-cv-2463 KIJM DB
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security,
16 Defendant.
17
18 This action was referred to a United Std¢egyistrate Judge as provided by 28 U.S.C.
19 | § 636 and Local Rule 302(c)(15).
20 Findings and Recommendations Filed January 19, 2017
21 On January 19, 2017, the magistrate jufilgd findings and recommendations
22 | recommending an award of attorney fees tonpiff under the Equal Access to Justice Act, 28
23 | U.S.C. §2412 (EAJA). The findings and rewaendations were served on all parties and
24 | contained notice to all parties that any objectimnthe findings and recommendations were tq be
25 | filed within fourteen days after service oktfindings and recommentitans. Defendant filed
26 | objections to the findings and recommendations.
27\ 11
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In accordance with the provisions of 28 LS8 636(b)(1)(C) and Local Rule 304, this
court has conducted a de novo review and chyefansidered defendant’s objections.

Defendant raises two objeatis to the findings and recomnuations. First, defendant
objects to the magistrate judge’s deteration that the government’s position was not
“substantially justified” within the meaning of BA and controlling case law. ECF No. 38 at
5. Specifically, defendant argues the magistrate judgertigsroperly addressed” the
substantial justification standar ECF No. 38 at 3. Second, dedant objects to the magistrate
judge’s failure to address certain specifiltifg entries the government contends are
unreasonable or should reduce the time speptdigtiff's counsel on the reply brietld. at 5-8.

After review, defendant’s second objection is oviedtu The first objectiors addressed below.

Under the EAJA, the court is required to asvattorney fees to prevailing party unless it

finds the position of the government “was subtédly justified or that special circumstances
make an award unjust.” 28 U.S.C. 8§ 2412(d)(1)(A94.position is ‘substatially justified’ if it
has a ‘reasonable basis in law and facHdrdisty v. Astrue, 592 F.3d 1072, 1079 (9th Cir. 201
(quotingPierce v. Underwood, 487 U.S. 552, 565 (1988)). The government has the burden
showing that its position was substantially justifi€sltierrez v. Barnhart, 274 F.3d 1255, 1258
(9th Cir. 2001).

“The plain language of the EAJA” makegat that the government’s position includes
both the challenged agency actiand the decision to defend that action in colait. For that
reason, the court focuses first on whether thegesuastantial justification for the challenged
agency action and second on whether the governwessubstantially jugied in defending that
action in court.ld. (quotingKali v. Bowen, 854 F.2d 329, 332 (9th Cir. 1988). The focus of tf
inquiry is on “the governmentigosition regarding the specifigsue” on which, in this case,
remand was based, not on whether the claimant ultimately received beGefidser v.

Berryhill, 856 F.3d 652, 656 (9th Cir. 201%ge also Hardisty, 592 F.3d at 1078 (citinglores v.
Shalala, 49 F.3d 562, 569 (9th Cir. 1995) (sanseg also Lewisv. Barnhart, 281 F.3d 1081,
1086 (9th Cir. 2002) (in analyzing fees, coudHle at whether government was “substantially

justified” in taking position comary to the basis for remand).
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Here, the issue on which plaintiff prevaileashd which formed the basis for the order o
remand, was the failure of the Administrative Law Judge (Attd)provide specific and
legitimate reasons supported lmpstantial evidence itne record for rejging the opinion of
plaintiff’'s treating physi@n.” ECF No. 23 at 7. Specifically, the court found the ALJ had fail
to cite any evidence in supporttbe conclusions she reached concerning the treating physig
opinion. Id. at 5. The court also found it was “unclelaow several pieces of specific evidencs

cited in an earlier part of the ALJ’'s order undeed the treating physician’s opinion, that the

ALJ had failed to explain how theeating physician’s opinion was inconsistent with either the

medical record or the treating phgisin’s notes, and that this msistency was “not apparent.”
Id. at 6. Whether plaintiff ultimately was entitledldenefits was left unanswered by the court
fact, while the matter was remanded for furtherceedings to correct the errors the court
identified, the court also foundah“the record as a whole creatserious doubts as to whether
plaintiff is, in fact, disabled within thmeaning of the Social Security Actd. at 7.

Thus, the ALJ's failure here was a failurddentify specific evidence in the record or t
explain how such evidence supported the decisioajéat the treating physan’s opinion. This
distinguishes the case before this court from btatidisty andLewis, on which the government
relies.

In Hardisty, the ALJ had “based his decision onaatverse credibility finding against
Hardisty.” Hardisty, 592 F.3d at 1074. The district cotetrersed, finding the ALJ “had not
provided clear and convincing reasons for discrediting” the testimony as required by applic
case law.ld. InHardisty, the ALJ had given three specific reasons for the adverse credibili
finding; the district ourt found the reasons did not m#et “clear and convincing reasons”

standard.ld. InLewis, the district court determined the Abad failed to properly characteriz

! Both defendant and the magisérfudge have used the pronoum™to refer to the ALJ. In
fact, the record reflects the ALJ is femaféee ECF No. 12-3 at 41. Citatns in this record to
page numbers in documents in the court reapedto page numbers assigned by the court’s
Electronic Case Filing (ECF) system.

2 ECF No. 23 is the magistrate judge’s findirgsl recommendations on therits of plaintiff's
claim, which were adopted inlfiy this court in ECF No. 25.

3

ian’s

1%

174

cable

y

D




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the claimant’s testimony at step four of thisability benefits determination procedsewis, 281

F.3d at 1083. At that stage, the claimant has “the burden of showing that she [can] no longer

perform her past relevant workld. The duty of the ALJ at thisage is “to make the requisite
factual findings to suppbhis conclusion.” Id. (quotingPinto v. Massanari, 249 F.3d 840, 844
(9th Cir. 2001)). Again, the ALJ reviewed the claimant’s testimony aggbived ambiguities in
the testimony” against the claimant. at 1084. The district codisagreed with the ALJ’s
characterization of the claimant’s testimoid/,at 1083, but at the EAJA fees stage of the
proceeding found that the ALJ’s position had bothasonable basis in law, because the ALJ
required to evaluate the claimant’s testimony diadso, as well as a reasonable basis in fact
because there “was testimonytlire record that” could haveebn viewed as casting doubt on
relevant statements by the claimald. at 1084.

Thus, in botHardisty andLewis the ALJ made specific findings as required by the la
and cited to evidence in supporttbbse findings. Here, by contragte ALJ did not cite to any
specific evidence nor did she eapl how specific evidence in tmecord supported her rejectio
of the treating physician’s testimonys the court found on the merit$ plaintiff's claim, “[t]he
uncontradicted opinion of a treating or exam@physician may be rejected only for clear ang
convincing reasons, while the opinioha treating or examining phiggan that is controverted b
another doctor may be rejected only for speafid legitimate reasossipported by substantial
evidence in the record.I'd. (citing Lester v. Chater, 81 F.3d 821, 830-31 (9th Cir. 1995)). ltis
the ALJ who has the “burden of giving specifagitimate reasons based substantial evidencg
for rejecting a treating physician’s opinion in favor of a non-treating physiéiadrews v.
Shalala, 53 F.3d 1035, 1043 (9th Cir. 1995). “The ALJ can meet this burden by setting out
detailed and thorough summarytbé facts and conflicting clical evidence, stating [her]
interpretation thereof, and making findingdlagallanes v. Bowen, 881 F.2d 747, 751 (9th
Cir.1989) (citation omitted).

As discussed, the ALJ did not meet thisden. The court does not find substantial
justification for the ALJ’s failuréo comply with this well-setfld rule. Given the absence of

substantial justification for th&LJ’s error, the court need niatok at whether the government’s
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defense of that failure in this litigation waisbstantially justified écause “[tjhe government’s
position must be substantially justifiatleach stage of the proceedingsi&ier v. Colvin, 727
F.3d 867, 872 (9th Cir. 2013) (quotiBhafer v. Astrue, 518 F.3d 1067, 1071 (9th Cir. 2008)).

For the foregoing reasons, defendant’s bigection also is overted. The findings and
recommendations will be adopted as supplemented by this order.

Findings and Recommendatiolred February 6, 2018

Finally, on February 6, 2018, the magistratdggi filed findings and recommendations
plaintiff's motion for an award of attorneyfees under 42 U.S.C. 8406(b). The findings and
recommendations were served opalrties and contained noticedbh parties that any objection
to the findings and recommendations were taled fvithin fourteen days after service of the
findings and recommendations. The fourteen{oyod has expired and no party has filed
objections to the findings and recommendations.

The court presumes that any findings of fact are corf@sgtOrand v. United Sates, 602
F.2d 207, 208 (9th Cir. 1979). The magistrate jiglgenclusions of law are reviewed de novq
See Britt v. Smi Valley Unified School Dist., 708 F.2d 452, 454 (9th Cir. 1983). Having reviev

the file, the court finds therfdings and recommendations todugported by the record and by

ved

the proper analysis. Accordingly, the February 6, 2018 findings and recommendations will be

adopted in full.

In accordance with the abov&,|S HEREBY ORDERED that:

1. The findings and recommendations fileshuary 19, 2017, ECF No. 37, are adopte
supplemented by this order;

2. Plaintiff's motion for attorney fees unde Equal Access to stice Act, ECF No. 27

is granted;

3. Plaintiff is awarded $6,556.99 in attorney fees and $400 in costs under 28 U.S.C.

§2412(d);

4. Defendant is directed to determine whetiaintiff’'s EAJA attorney fees are subject

] as

to any offset permitted under the United Stategddenent of the Treasury’s Offset Program and,
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if the fees are not subject to affset, shall cause payment of faede made directly to plaintiff
unless the government decidestzept the assignment of fees;

5. Defendant is directed to mail the payrhof EAJA fees tplaintiff's counsel,

6. The findings and recommendations fikebruary 6, 2018, ECF No. 42, are adopte
full;

7. Plaintiff's November 6, 2017 motion fat@ney fees under 42 U.S.C. 8§ 406(b), (E(
No. 39), is granted;

8. Counsel for plaintiff is awarded $,028.75 in attorney fees under 8 406(b). The
Commissioner is directed to pay the fee forthwith and remit to plaintiff the remainder of an
withheld benefits; and

9. Upon receipt of the $17,028.75 in attorney fees pursuant to 8 406(b), counsel is
directed to reimburse plaintiffiny amount previously paid by the government under the EAJ
if payment of the EAJA fees ireceived after payment of the § 46B{ees, to reimburse plaintiff
upon receipt of the EAJA fee award.

DATED: March 30, 2018.
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