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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MICHAEL JOHNSON, No. 2:14-cv-2485-KIM-EFB PS
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

SAN JOAQUIN COUNTY SHERIFF'S
DEPARTMENT, Does 1-10,

Defendant.

The court previously granted plaintiff's request for leave to procefatma pauperis
but dismissed his complaint with leaveaimend pursuant to 28 U.S.C. 1915(e§(Blaintiff has
since filed a first amended complaint. However, his amended complaint fails to cure the d
that resulted in the dismissal of the orgicomplaint and it, too, must be dismissed.

As previously explaingto plaintiff, althoughpro sepleadings are liberally construese
Haines v. Kerner404 U.S. 519, 520-21 (1972), a complaor portion thereof, should be
dismissed for failure to state ath if it fails to set forth “enougfacts to state a claim to relief
that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 554, 562-563 (2007)
(citing Conley v. Gibson355 U.S. 41 (1957)kee alsd~ed. R. Civ. P. 12(b)(6). “[A] plaintiff's

! This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(2$ee28 U.S.C. § 636(b)(1).
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obligation to provide the ‘groundsf his ‘entitlement to reliefrequires more than labels and
conclusions, and a formulaic retion of a cause aiction’s elements will not do. Factual

allegations must be enough tasma right to relief above trspeculative level on the assumptic
that all of the complaing allegations are true.Id. (citations omitted). Dismissal is appropriat

based either on the lack of cogable legal theories or the laokpleading sufficient facts to

support cognizable legal theorieBalistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir.

1990).

Under this standard, the court must acceptigesthe allegations of the complaint in
guestionHospital Bldg. Co. v. Rex Hosp. Truste4®5 U.S. 738, 740 (1976), construe the
pleading in the light most favorahie the plaintiff, and resolvdlaloubts in the plaintiff's favor,
Jenkins v. McKeither895 U.S. 411, 421 (1969). A pro saiptiff must satisfy the pleading
requirements of Rule 8(a) of the Federal Role€ivil Procedure. Rle 8(a)(2) requires a
complaint to include “a short and plain statemerthefclaim showing that the pleader is entitl
to relief, in order to give the defendant faotice of what the claim is and the grounds upon
which it rests.” Twombly 550 U.S. at 555 (citinGonley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity
jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
of the federal courts unless demonstrated othernide&konen511 U.S. at 376-78. Lack of
1

1%

[9%)

—J




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).
Plaintiff's original complaint alleged that keas house-sitting for a friend when officers
from the San Joaquin County Sheriff's Departmetgcuted a search wantat the home. ECF
No. 1 at 3. Plaintiff claimed that despite naiséing or acting hostildye was shot by a taser,
kicked in the hip, and attaell by the sheriff's dogdd. The order dismissing that complaint
noted that it was unclear from the complaintivbauses of action plaifitwas asserting. ECF
No. 6 at 3. The order pointed out that to theeiplaintiff intended t@assert a claim under 42

U.S.C. § 1983 against the San Joaquin Coungyiffls Department, the only named defendant

the claim failed because plaintiff did not allegegary as a result of any policy or custom of
San Joaquin Countyld. at 4. Accordingly, the complaint was dismissed with leave to amend.
Plaintiff's amended complaint again names 8an Joaquina County Sheriff’'s Department
as the only identifiable defendantThe only federal claims alleged against this defendant are all
brought pursuant to 42 U.S.C. § 1983, but plaintiff still has not alleged facts showing a
deprivation of federally protederights that occurred as thesudt of a policy or established
custom or practice of the Sherriff's DepartmeAs previously explairngto plaintiff, local
government entities may not be held vicariodisiigle under section 1983 for the unconstitutional
acts of its employees under &y of respondeat superidsee Board of Cty. Comm’rs. v.
Brown 520 U.S. 397, 403 (1997). A municipal enbtyits departments is liable under section
1983 only if plaintiff shows that his constitonal injury was caused by employees acting
pursuant to the municipality’s policy or customt. Healthy City Sch. Dist. Bd. of Ed. v. Dqyle
429 U.S. 274, 280 (197Monell v. New York City Dep’t of Soc. Sey¥36 U.S. 658, 691
(1978);Villegas v. Gilroy Garlic Festival Ass'fp41 F.3d 950, 964 (9th €i2008). Municipal
liability in a 8 1983 case may Ipegemised upon: (1) an offali policy; (2) a “longstanding

practice or custom which constitutes the stamhag@erating procedure dfe local government

> The amended complaint purports to asskitns against San Joaquin County Sheriff’
Department and 10 Doe defendants for unlawfulrdete and arrest, excessive force, and failure
to intervene under 42 U.S.C. § 1983yadl as various state law claims.
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entity;” (3) the act of an “offiial whose acts fairly represesfficial policy such that the
challenged action constituted ofatipolicy;” or (4) where “anfficial with final policy-making
authority delegated that dnatrity to, or ratified the €cision of, a subordinate Price v. Sery513
F.3d 962, 966 (9th Cir. 2008). “To sufficiently pleaianell claim . . ., allegations in a
complaint ‘may not simply recite the elemeatsa cause of action, but must contain sufficient
allegations of underlying facts to give fair netiand to enable the opposing party to defend it
effectively.” Johnson v. Shasta Coun88 F. Supp. 3d 918, 930 (E.D. Cal. 2015) (quofikg
ex rel. Hernandez v. Cnty. of Tulag66 F.3d 631, 637 (9th Cir. 2012)).

The amended complaint again alleges thatglaantiff was at fried’s house when Sheri
Deputies executed a warrant. ECF No. 7 at 3. The deputies allegedly kicked down the frg
and shot plaintiff with a taselmnandcuffed him, and kicked himd. Plaintiff also alleges that he
was attacked by a police dog, and that deputiglsehinis car window and removed his persong
items. Id. These allegations do not supp@iconclusion that the actdemjed were pursuant to 3
established policy or practice thfe Sherriff's Department. The complaint includes a vague &
conclusory assertion that the Sheriff's Deparitri@ad final policy making authority” and that
approved of the deputies “conductdataining and arresting pldiifi with excessive force in
violation of his rights undehe Fourth Amendment to theo@secution of the United States,”
ECF No. 7 at 6-7, but contains no facts dematisty such approval. Conclusory allegation
devoid of any supporting factual allegations denraisig that the Shefis department ratified

or approved the deputies’ conduchuoat satisfy the applicable stamda “Threadbare recitals o

the elements of a cause of action, supported by mere conclusory statements do not suffice.

Ashcroft v. Igbgl556 U.S. 662, 678 (2009). Accordingly, pl#frfails to allege a federal claim
against this defendant.

Plaintiff also purports tossert state law claims agaitisé Sheriff’'s Department for
violations of California’s Ralplct, Cal. Civ. Code § 51.7, and Bane Act, Cal. Civ. Code § 5
But plaintiff has yet to asseatproperly pleaded federal caugeaction which could support
supplemental jurisdiction over those state law claims.
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The amended complaint also indicates an attempt to assert diversity jurisdiction ov
state law claims, but the complaint fails to essdibtomplete citizenship that could support su
jurisdiction. To establish divatg jurisdiction plaintiff must allege diverse citizenship of all
parties. Bautista v. Pan Ameran World Airlines, Inc.828 F.2d 546, 552. The amended
complaint indicates that plaintiff and the Saagain Sheriff's Department are both citizens of
California. ECF No. 7 at Zee Moor v. Alameda Count/11 U.S. 693, 411 U.S. 693, 717-71¢
(political subdivisions o& state, such as a county, “isitzen of the State for diversity
purposes.”). Thus, the court lacks diversitygdiction over plaintiffs state law claims.

Given the jurisdictional deficiency, as well@aintiff's failure to remedy the deficiency
in his amended complaint, the court finds thathfer amendment as toshtlaim against the San
Joaquina County Sheriff's Department wouldfide. Accordingly, plaintiff’'s complaint shoulg
be dismissed as to this defendant without leave to anféalllv. Carlson 809 F.2d 1446, 1448
(9th Cir. 1987) (While the court ordinarily wabpermit a pro se plaintiff leave to amend, leav
to amend should not be granted whe@pears amendment would be futile).

Finally, plaintiff has named in the complaseveral Doe defendants. The use of Doe
defendants in federal court is problemat8ee Gillespie v. Civilett629 F.2d 637, 642 (9th Cir.
1980). First, unknown persons cannot be senigdprocess until they are identified by their
real names. Secondly, whereigdiction depends upon diversity cannot be established until

the defendants are actually idemetif. Finally, the Federal Rule$ Civil Procedure, not state

procedural rules and pleading praetior fictitious defendants, govepteadings in federal court.

See Brass v. County of Los Ange&#28 F.3d 1192, 1197-98 (9th C2003). Although plaintiff
has yet to allege facts sufficient to statmgnizable claim against an identified party, the

dismissal of the complaint as to the unkmopersons should be without prejudicee Gardner

v. Marting 563 F.3d 981, 990 (9th Cir. 2009)jjva v. Di Vittorig 658 F.3d 1090, 1105 (9th Cin,

2011) ("Dismissal of a pro se complaint withoeVve to amend is proper gnt it is absolutely
clear that the deficiencies of the complaintilcl not be cured by amenent.” (internal quotatior
marks omitted))Doe v. United State$8 F.3d 494, 497 (9th Cir. 1996)A] district court

should grant leave to amend even if no regt@ amend the pleading was made, unless it
5
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determines that the pleading could not be cbsethe allegation of otldacts.”). Thus, the

dismissal of the Does should be without pregedn the event plaintiff can timely name an

identifiable person(s) who alledly deprived him of federally ptected rights while acting unde

color of state law.

Accordingly, it is hereby RECOMMENDED that:

1. Plaintiff's claims against the Doe deflants be dismissed without prejudice to re-
filing an action againghese defendants should pld#iriearn their true names.

2. Plaintiff's claims against defendeé®@n Joaquin County Sheriff's Department be
dismissed without leave to amend; and

3. The Clerk be directdd close this case.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: November 13, 2017.
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