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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SHONDEL LARKIN, No. 2:14-cv-2497 TLN GGH
Petitioner,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

D. DAVEY,

Respondent.
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l. INTRODUCTION

Petitioner, a state prisoner peacling pro se, has filed apmication for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. Hdlehges, on due process grounds, a prison rules
violation report (“RVR”) following a prison disciplinary convictiaan the charge of obstructing
peace officer’s duties by refusing to accept hisged housing. Respondent has filed an ans
and petitioner has filed a traversalso before the undersignedgstitioner’s motion for leave tc
amend his petition. (ECF No. 16.) Upon carefuisideration of the recd and the applicable
law, the undersigned now issues findings amdmemendations that the petition be denied anc
orders petitioner’'s motion for leave amend his federal petition denied.
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Il. BACKGROUND

According to the RVR, on May 2, 2013, Correctib@&ficer Villasenor approached a ce¢
occupied by petitioner. ECF Nd0O-1 at 31. Villasenor explaidghat petitioner would have a
new cellmate. Id. He also noted that thevreellmate was compatible. Id. Thereatfter,
Villasenor ordered petitioner to accept this new catén_Id. Petitioner refused stating, “I am pot
going to cell with anyone, because | have satetycerns.”_ld. Villasenor informed petitioner
that petitioner would be receng an RVR for this conduct. Id.

Investigating Officer Sely took petitioner’s statement which reads as follows:

| fear for my safety in a cell with other inmates and inmate
population. On 2-8-12, | was attatkby another inmate, in which

| informed prison staff that | fear for my safety. | was then removed
from the inmate population for “safety concerns,” and placed in
AD-SEG (CCR Section 3335 [a]), pending an investigation. see
CDC Form 114-D, dated 2-8-12. The investigation was never
conducted. | was also a victim ah in-cell assault, which was
reported to prison staff and documented on a CDC Form 1882,
Initial Housing Review. se€CR Section 3269 (b)-(d)(2). |
continue to inform prison staff ahy “safety concerns,” but they
have been disregarded. seesSifacation Chrono 128-G, dated 4-
4-13. And I'm currently serving a determinate SHU term from
Refusing Assigned Housing. see CCR Section 3269 (c).

ECF No. 10-1, at 32.

At petitioner’s disciplinarnhearing, petitioner pled not dtyi and requested that his
statement to investigating Officer Searby be submitted into evidence. ECF No. 10-1, at 34.
Petitioner also requested Officéillasenor as a witness. Idlhe senior hearing officer asked
Officer Villasenor whether the other inmatesas&NY and Officer Villasenor responded that
“[tlhe inmates were compatible.” Id. Thensar hearing officerdund petitioner guilty of
refusing to accept assigned housing, relying erRWR prepared by Officer Villasenor and the

1882-B Double Cell Review signed by Lieutendonrad which noted that the inmates were

compatible._Id. As a result, a 90-day loss of credit forfeiture was assessed against petitioner.

Petitioner’s first state habeas corpus patitifiled with the Sacramento County Superigr
Court, alleged the disciplinary decision wet supported by the evadce and that the
investigative employee did not prmby conduct his duties. ECFAN10-1, at 4-5. In a reasoned

decision, the Sacramento Superior Court deniegb#tition. _Id. at 48Petitioner then filed a
2
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habeas petition, alleging the same claims, wighCalifornia Court of Appeal, which was
summarily denied._Id. at 54-71, 11Betitioner then filed a petin with the California Suprem
Court, which was also summarily denied. dtdl113—-30, 168. Petitioner filéhis federal petition
commencing this proceeding @ttober 24, 2014. ECF No. 1.

1. DISCUSSION

A. Petitioner’s Challenge to His M&013 Disciplinary Conviction

1. Applicable Law

A prisoner may challenge a prison disciplynaonviction by petition for writ of habeas
corpus if the conviction resulted in the l@§ggood time credits becauseedits impact the

duration of the prisoner’s confinement. Begiv. Rodriguez, 411 U.S. 475, 487-88, 93 S. Ct

1827 (1973) (suit seekingsteration of good time credits was “withthe core of habeas corpus

in attacking the very duration dfeir physical confinement itself’)ln dicta, the court in Preiser
noted that such a challenge is permissible evesstbration of the creditgould not result in the
prisoner’s immediate releagrom prison._lId.

“Habeas corpus jurisdicin also exists when a pé&iher seeks expungement of a

disciplinary finding from his record if expungeent is likely to accelerate the prisoner’'s

eligibility for parole.” Bosic v. Carlson, 884 F.2d 1267, 1269 (9th Cir. 1989);_see also Dock

Chase, 393 F.3d 1024, 1031 (9th Cir. 2004) (“[W]e urtdacsBostic’s use of thterm ‘likely’ to
identify claims with a sufficient nexus to the length of imprisonment so as to implicate, but
fall squarely within, the ‘core’ challenges identified by the Preiser Court.”)

While prisoners may not be wholly deprivedtio¢ir constitutional ghts, “there must be
mutual accommodation between institutional rse@ad objectives and the provisions of the

Constitution . . . .”_Wolff v. McDonnell, 418 U.S. 539, 556, 94 S. Ct. 2963 (1974). “Prison

disciplinary proceedings are not part of a crimpr@secution, and the full panoply of rights du

a defendant in such proceedirtygges not apply.”_Id. A prisons due process rights must be

11%
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e

accommodated to the “legitimate institutional r&feaf a prison._Bostic, 884 F.2d at 1269, citi

g

Superintendent v. Hill, 472 U.S. 445, 454-455, 106152768 [] (1984). With respect to prison

disciplinary proceedings, the minimum procedurguieements that must be met are: (1) writtén

3
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notice of the charges; (2) at least 24 hours betwthe time the prisoner receives written notic
and the time of the hearing, so that the prisomey prepare his defense; (3) a written stateme
by the fact finders of the evidea they rely on and reasons fdkitey disciplinaryaction; (4) the
right of the prisoner to call withesses and pregecumentary evidence in his defense, when
permitting him to do so would not be unduly halmars to institutional safety or correctional
goals; and (5) legal assistance to the prison@ravthe prisoner is illiterate or the issues
presented are legally complex. Wolff, 418 UaE563—-71. Confrontaticend cross examinatiof
are not generally required. _Id. at 567.

In addition, due process requires that theisien be supported by “some evidence.” H

472 U.S. at 455, 105 S. Ct. 2768, citing Unitedetaix rel. Vajtauer v. Commissioner of

Immigration, 273 U.S. 103, 106, 47 S. Ct. 302, 71dL%60 (1927). In Hill, the United States

Supreme Court explained that this standardesif “there was some evidence from which the

conclusion of the administrative tribunal coulddssluced . . . .” Id. Ascertaining whether this

standard is satisfied does metuire an examination of thetee record, independent assessm

of the credibility of witresses, or weighing oferevidence.”_Id. at 455-58nstead, “the relevar

nt

—

guestion is whether there is any evidence inréleerd that could support the conclusion reached

by the disciplinary board.”_Id.

The Hill Court provided justification for the less demanding standard:

We decline to adopt a more sgient evidentiary standard as a
constitutional requirement. Pois disciplinary poceedings take
place in a highly charged atmosphere, and prison administrators
must often act swiftly on the bs of evidence that might be
insufficient in less exigent @umstances. The fundamental
fairness guaranteed by the Due s Clause does not require the
courts to set aside decisions of prisadministrators that have some
basis in fact. Revocation of goodht credits is not comparable to
a criminal conviction, and neithére amount of adence necessary
to support such a conviction, nonyaother standard greater than
some evidence applies in this context.

Id. at 456 (citations omitted).
“The Federal Constitution does not requeredence that logically precludes any
conclusion but the one reached by the disciplifegrd.” 1d. at 457. Even where the evideng

as in_Hill “might be characterized as meager,” if “the record is ndesoid of evidence that the
4
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findings of the disciplinary board were with@utpport or otherwise arbitrary,” those findings
must be upheld. 1d. Therefore, if the proceduvutlined above are afforded to a prisoner, an
“some evidence” supports the decision of tharing officer decision, the requirements of due
process are met. Id. at 455; Bostic, 884 F.2d at 1269—-70.

Also, this is a habeas corpastion. As is the case with&uactions, the review here is
notde novo. Rather it is subject to the stricturesAdDPA, i.e., the merits review of the state
courts must be upheld unless it is unreasonabhee Supreme Court hast forth the operative
standard for federal habeasie of state court decisionsider AEDPA as follows: “For
purposes of § 2254(d)(1), ‘amreasonable application of federal {a is different from an

incorrect application of federal law.””_Harrirign v. Richter, 131 S.Ct. 770, 785 (2011), citing

Williams v. Taylor, 529 U.S. 362, 410, 120 S.Ct. 142600). “A state court’s determination

that a claim lacks merit precludes federal halekesf so long as ‘fairminded jurists could

disagree’ on the correctness of the state court’s decisldndt 786, citing Yarborough v.

Alvarado, 541 U.S. 652, 664, 124 S.Ct. 2140 (2004).

Accordingly, “a habeas court must determivigat arguments or theories supported or | .

could have supported[] the state court’s decisimg then it must &swhether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision of this Court.t.l “Evaluating whethea rule application was
unreasonable requires considering thle’s specificity. The morgeneral the rule, the more
leeway courts have in reaching outcomes in ¢gsease determinations.” Id. Emphasizing t
stringency of this standard, which “stops sladrimposing a complete bar of federal court
relitigation of claims already rejected irat court proceedings[,]” the Supreme Court has
cautioned that “even a strong céserelief does not mean theagt court’s contrary conclusion

was unreasonable.” Id., citing LockyerAndrade, 538 U.S. 63, 75, 123 S.Ct. 1166 (2003).

Finally, pursuant to the presumptive “look-tbhgh” doctrine, the ste decision reviewed

is the last reasoned decision,,itee Superior Court decisiokee Ylst v. Nunnemaker, 501 U.!

797, 802, 111 S.Ct. 2590 (1991).
/11
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2. Analysis

a. Due Process Claims

Petitioner contends he was denied his phoeess rights under Wolff because the guilty
findings were not based on “some evidence.” e abntends the failure of the investigating
employee to perform his duties under Wolff, de@d him of a fair disciplinary hearing. The

Sacramento County Superior Court considéhede claims and denied them as follows:

“Some evidence” challenge

The standard for judicial reviewf a finding by a prison hearing
officer is whether there is “sanevidence” to support the hearing
officer's conclusion. Superintendent v. Hill (1985) 472 U.S. 445,
456-457;In re Powell (1988) 45 Cal. 3d 894, 903-904.) The
federal Constitution does not require evidence that logically
precludes any conclusion but tbee reached by the disciplinary
board. Guperintendent v. Hill, supra, at p. 457.) This standard is
met if there was some evidence from which the conclusion of the
hearing officer could be deducedlugerintendent v. Hill, supra, at

p. 455.) Ascertaining whether thstandard is satisfied does not
require examination of the entire record, independent assessment of
the credibility of witnesses, aveighing of the evidence. Instead,
the relevant question is whether there is any evidence in the record
that could support the conclusioracked by the disciplinary board.
(Superintendent v. Hill, supra, at pp. 455-456.) Even just one piece
of evidence may be sufficient to meet the “some evidence”
requirement, if that evidence hadsffguent indicia of reliability.”
(Bruce v. Ydt (2003) 351 F.3d 1283, 1288ato v. Rushen (1987)

824 F.2d 703, 705 [‘relevant ques is whether there isny
evidence in the record thebuld support the conclusion reached by
the disciplinary board” (citingBuperintendent v. Hill (1985) 472
U.S. 445, 455-456].)

This standard was further clarified im re Zepeda (2006) 141
Cal.App.4" 1493. InZepeda, the court reiterated that the standards
that apply with respect to disciplinary proceedings are significantly
more lenient than those appmliewith respect to criminal
convictions. [(d. at p. 1499.) “Implicit in the ‘some evidence’
standard of review is the recogan that due process requirements
imposed by the federal constitution do not authorize courts to
reverse prison disciplinary actions simply because, in the reviewing
court’'s view, there is a realistipossibility the prisoner being
disciplined is not guilty othe charged infraction.”Id. at p. 1498.)
“Thus, to withstand court scrutirfgr federal due process purposes,
there is simply no requirement that the evidence ‘logically
precludes any conclusion but the one reached by the disciplinary
[official].” ... Rather, all that is required is "’some evidence from
which the conclusion of the ffiicial] could be deduced.” (n re
Zepeda, supra, at p. 1499, citing t&uperintendent v. Hill, supra, at

p. 456.)[N.1]
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[N.1] Inre Zepeda, supra, three razor blades were found in

a cup on a shelf easily accessible by both Zepeda and his
cellmate. Zepeda was one of only two inmates who
occupied the cell and Zepeda had been housed in the cell for
several days prior to the discoyeof the razor blades. The
plastic casings for the razoraoes were founth the cell,
indicating that the razor blades had been altered in that
location. This was found to constitute some evidence to
support the prison official's determination that Zepeda
possessed the three razor bladesd in his cell, despite the
cellmate’s acknowledgement of ownership and Zepeda’'s
own claim of innocence.

Inmates are prohibited from refusing to accept a housing

assignment such as, but not limited to, an integrated housing
assignment or a double cell assignment, when case factors do not
preclude such. (Cal. Code ¢re, tit. 15, § 3005, subd. (c).)

According to documents attachéal the petition, Mr. Larkin had
been cleared for double cell housiagthe time he was asked to
accept a cellmate on May 2, 2013. Both he and the intended
cellmate were determined to have similar safety concerns and to be
compatible for double-celling. Acodingly, petitioner’s refusal to
accept the intended cellmate consétli violation of CCR section
3005 (c). His claim that the evidampresented at the hearing was
insufficient to support the findingf guilt is meritless. In any
event, petitioner's assertion thhé was originally placed in Ad.
Seg. out of concern for his safewhich is not supported by the
attached documentation, is irregat to his refusal to accept a
cellmate in this instance.

Investigative Employee

An IE shall be assigned to assist the investigation of matters
pertaining to a disciplinary actiowhen the chief disciplinary
officer determines that one of the following criteria are met: 1) the
complexity of the issues require further investigation;, 2) the
housing status makes it unlikely tblearged inmate can collect and
present the evidence necessary daradequate presentation of a
defense; or 3) a determination has been made that additional
information is necessary for a fdiearing. (Cal. Code Regs., tit.
15, § 3315, subd. (d).) The IE acts as a representative of the official
who will conduct the hearing ratheratih as a representative of the
inmate, and is tasked with doindpe following for the SHO:
interviewing the charged inmate, gathering information,
qguestioning all staff and inmtes who may have relevant
information, and screening prospective witnesses. (Cal. Code Reg.,
tit. 15, 8 3318, subds. (a)(1) and (a)(3Pnce the investigation is
completed, the IE submits a written report to the SHO which
includes witness statements ad a summary of the information
collected specific to the violatiooharged. (Cal. Code Regs., tit.
15, § 3318, subd. (a)(1)(E). A copytbfs report is provided to the
inmate no less than 24 hours priothe hearing. (@l. Code Regs.,

tit. 15, § 3318, subd. (a)(2).)
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Petitioner’s claim that the IFailed to do a thorough job in his
investigation and that this alleged failure prevented him from
having a fair hearing is without me Of the two documents at
issue here, a CDCR 114-D Ad. Seg. Unit Placement Notice dated
February 8, 2012, and a CDCR 128efassification chrono dated
April 4, 2013, the IE did, in faatbtain the first one. While the IE
stated that he was unable to locate a CDCR 128-G chrono dated
April 4, 2013, there is no indication that this document even exists
as it was not found in petitionertentral file.[N.2] However, the

IE did located the CDCR 128-G skification chrono dated just six
days later, on April 10, 2013, whidtated that petitioner had be
cleared for double cell housing with intea with like case factors.

As the CDCR 128-G classificatiowas issued after the alleged
“missing” chrono, yet before the date of the 115 RVR, the decisions
reflected in the April 10, 2013 obno would have superseded any
conflicting decisions noted in tienissing” chrono. Therefore any
CDCR 128-G classification chrono wh might have been issued
on April 4, 2013, is irrelevant withespect to theéssue of double-
celling.

[N.2] As inmates are ised a copy of all CDCR 128-G
classification chronos docwenting ICC action, petitioner
should have been able to predihis own at the hearing and
with this petition. (Cal. Code Regs., tit. 15, 8§ 3375, subd.

(9))
ECF No. 10-1, at 49-51.

As an initial matter, petitioner does n@ip@ar to contend heas not afforded the

minimum procedural protectiomequired under Wolff. Nonetheds, the proceedings here met

those minimum procedural requirements. Prigdh®ohearing, petitioner received copies of the

RVR and the investigative employee’s repdee ECF No. 1, at 29-32. He was given the
opportunity to call witnesses apdesent documentary evidence in his defense. At petitioner
request, the senior hearing officer question&cet€r Villasenor at the disciplinary hearing and
petitioner submitted a written séaent through the investigating employee. ECF No. 1, at 3
To the extent petitioner claims he was rnitbr@ed the procedural protections required under
Wolff, that claim should be denied.

The brunt of petitioner’'s argument is, aspgnesented them to the state court, that the
disciplinary decision was not based on “somielevce” and the failure of the investigative
employee to perform his duties as required uhdelff violated petition€'s right to a fair
hearing. ECF No. 1 at 9. There was “some evidence” to support the decision rendered of

disciplinary charge, in the forof the investigative employeefsport, the RVR, and the Double
8
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Cell Review. As to petitioner’s claim that thev@stigative employee failed perform his duties
under Wolff, there is no right t@ thorough investigative report even an investigation, nor eve
a right to assignment of an investigative employdgch was provided to pi&oner in this case.

See Fuqua v. Swarthout, 2013 WL 5493373, *5 (E.D. Qet.2, 2013) (no righto investigative

employee); Pickett v. Williams, 2011 WA913573, *4 (D. Or. Aug.23, 2011) (no right to

investigation). As such, éise claims should be denied.

Under the circumstances presented here, theidaaf the state courts not contrary to,
or an unreasonable application of, the federakjplas set forth above. Accordingly, petitione
is not entitled relief.

b. Actual Innocence

Petitioner contends he is actually imeat under Schlup v. Delo, 513 U.S. 298 (1995).

However the undersigned construes petitiongdsn as a Herrera v. Collins, 506 U.S. 390, 11

S.Ct. 853, 122 L.Ed.2d 203 (1993) claim of innoceinstead. The Supreme Court explained

difference between a Schlup claim and a Herrera claim as follows:

[l]t is important to the explai the difference between Schlup’s
claim of actual innocence and the claim of actual innocence
asserted in_Herrera v. Collin§p6 U.S. 390, 113 S.Ct. 853, 122
L.Ed.2d 203 (1993). IHerrera, the petitioner advanced his claim
of innocence to support a novel substantive constitutional claim,
namely that the execution of an innocent person would violate the
Eighth Amendment.[] Under petitioner’s theoryHerrera, even if

the proceedings that had resultedhis conviction and sentence
were entirely fair and error free, his innocence would render his
execution a “constitutionally intolerable event.”

Schlup’s claim of innocence on thénet hand, is procedural, rather
than substantive. His constitomial claims are based not on his
innocence, but rather on his cortten that the ineffectiveness of

his counsel . . . andehwithholding of evidece . . . denied him the

full panoply of protections affordetb criminal defendants by the
Constitution. Schlup, however, faces procedural obstacles that he
must overcome before a federal court may address the merits of
those constitutional claims.

*k%k

Schlup’s claim thus differs in at least two important ways from that
presented irHerrera. First, Schlup’s claim of innocence does not
by itself provide a basis for relief Instead, his claim for relief
depends critically on the validity of hiStrickland and Brady
claims.  Schlup’s claim of nhocence is thus not itself a

9
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constitutional claim, but insteaa gateway through which a habeas
petitioner must pass to haveshotherwise barred constitutional
claim considered on the merits.

Schlup, 513 U.S. at 313-15. In this instance, theme isrocedural bar to veewing the merits of
petitioner’s habeas petition. As such, the undeesl considers the viability of petitioner’'s
Herrera actual innocence claim.

The standards required to prove a Herretaahénnocence set a high hurdle for this

petitioner. In Herrera, a majty of the Supreme Coursaumed, without deciding, that a

freestanding claim of actual innocence is cognizablder federal law. In this regard, the court
observed that “in a capital cas&raly persuasive deamstration of ‘actual innocence’ made after
trial would render the execution afdefendant unconstitutional, awdrrant federal habeas reli¢f
if there were no state avenue open to prosaesk a claim.” 506 U.S. at 417. A different

majority of the Supreme Couwekplicitly held that a freestamdy claim of aatal innocence is
cognizable in a federal habeas proceedi@gmpare 506 U.S. at 417 with 506 U.S. at 419, 430—
37; see also Jackson v. Calderon, 211 F.3d 1148, 1t6&i{9 2000) (noting that a majority of

the Justices in Herrera would have found a teeeting claim of actual innocence). Although the
Supreme Court did not specify the standard apgkctabthis type of ‘ihnocence” claim, it noted
that the threshold would be “extraordinarily higirid that the showing would have to be “truly
persuasive.”_Herrera, 506 U.S. at 417. Maeently, the Supreme Cauwleclined to resolve

whether federal courts may eriten independent claims of aetl innocence but concluded thaf
the petitioner's showing of innocence in the caserbet fell short of the threshold suggested in

Herrera. House v. Bell, 547 U.S. 518, 554-846 S.Ct. 2064, 165 L.Ed.2d 1 (2006). Finally,

the Supreme Court has recently once agasumed, without deciding, that a federal

constitutional right to be released upon probfactual innocence” exists. District Attorney's

Office for Third Judicial Dist. v. Osborn&57 U.S. 52, 129 S.Ct. 2308, 174 L.Ed.2d 38 (2009).

N

In doing so, the Supreme Court noted thatansopen question” whier a freestanding claim
of actual innocence exists and that the court hasdgled with it over thgears, in some cases

assuming, arguendo, that it exists while also ndteglifficult questions sth a right would pos¢

D

and the high standard any claimarttuld have to meet.” 557 U.S. at 71.
10
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The Ninth Circuit Court oAppeals has likewise assumed that freestanding innocenc

claims are cognizable in both capital and nontaehpases and has also articulated a minimun

standard of proof in order for a habeas petitidagarevail on such a claim. Carriger v. Stewar

132 F.3d 463, 476 (9th Cir.1997) (en banc). Underdfaaidard “[a] habegsetitioner asserting
freestanding innocence claim must go beyondadestrating doubt abotiis guilt, and must
affirmatively prove that he igrobably innocent.”_Id. at 476-77; see also Jackson, 211 F.3d
1165. The petitioner's burden in such a case isdesdinarily high” andequires a showing thg
is “truly persuasive.”_Carriger, 1323d at 476 (quoting Herrera, 506 U.S. at 417).

Thus, at minimum, petitioner must show ttfeg new evidence “would be sufficient to
establish by clear and convingi evidence that ... no reasorefdctfinder would have found
[him] guilty of the underlying offense.” West v. Ryan, 652 F.3d 1071, 1081 (9th Cir. 2011)
(internal quotations anctations omitted). Pdtoner cannot meet that lmlen. In support of his
actual innocence argument, petitiosaows that he made several complaints to prison officia
regarding his “safety concernstlowever, at no point does bkaim innocence of the underlyin
offense—the disciplinary conviction arising frahee May 2013 RVR. See ECF No. 1, at 15-]
Petitioner does not argue that he actually complighl Officer Villasenor’s order that petitione
accept a cellmate. Instead, he egus to argue that his subsequget successful appeal of his
status as an inmate who da@placed in a double cell redagchis culpability. Reduced
culpability is not Herrera actual innocencgee Carriger, 132 F.3d at 476 (actual innocence
requires affirmative prove of innocence as ogpla® casting doubt on the sufficiency of the
evidence).

One can assume that abe®point, a prisoner has a stargive due process right to

protect himself from situations which present avgrand imminent probability of death or great

bodily injury, even if prison officials are tlomes unreasonably ordering the prisoner into suc

situation._ See generally, Wasbton v. Harper, 494 U.S. 21010 S.Ct. 1028 (1990) (substant

due process right not to hapsychotropic drugs administeradless certain preconditions are

met.) See alsg, Dunn v. Swarthout, 204 3529915 (E.D. Cal. 2014) (exploring the

substantive due process rights&lf-defense by a prisoner). Wever, wherever the borderline
11
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line for legitimate self-defense should be drawthm prison context, thatuation here falls far
short of that line. Petitioner reedescribes no more than a gahéear for his safety based on
prison culture and perhaps sobsal experiences in the past.

As such, petitioner's actual innocence claim should be denied.

B. Motion to Amend the Petition

On October 27, 2014, petitioner filed anotpetition for writ of habeas corpus
challenging his disciplinaryanviction arising out of thilay 2013 RVR. That petition

commenced a separate case entitled Larkin v. Davey, No. 2:14-cv-2505-EFB (E.D. Cal.).

March 10, 2015, Magistrate Judge Brennan ord#ratpetitioner’'s October 27, 2014 petition
construed as a motion to amend triginal petition in the instaicase. ECF No. 15; see also

Woods v. Carey, 525 F.3d 886, 888—90 (9th Cir. 2008Y]fiere a new pro se petition is filed

before the adjudication of a pripetition is complete, the newten should be construed as a
motion to amend the pending petition rather thaa sisccessive application.”). As a result,
petitioner’'s motion to amend (EQ¥o. 16) is before this court.

The decision to permit or deny a motion for leave to amend after an answer has be

rests within the sound discretion of the tdalrt. See DCD Programs, Ltd. v. Leighton, 833

F.2d 183, 185-86 (9th Cir. 1987) (citing United States v. Webb, 655 F.2d 977, 979 (9th

Cir.1981)). In deciding whether grant leave to amend, cougsnerally consider the following
factors: undue delay, bad faith by the movingypaptejudice to the opposing party, futility of

amendment, and whether the party has previcusignded his pleadings. See Foman v. Dav

371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962); Bonin v. Calderon, 59 F.3d 815, 8

Cir. 1995); DCD Programs, Ltd., 833 F.2d at 186 & n. 3.

In the present case, the undersigned dgre&soner's motion tamend because the
proposed amendment would be futile. The proposed first amended petition concerns the
May 2013 RVR upon which the origihpetition was based. iticludes new facts regarding
petitioner’'s June 12, 2013 hearing before the unsbdimal Classification Committee (“ICC”), afts
which the ICC imposed upon petitioner a nine-mdatim in the securithousing unit. ECF No.

16, at 8. This nine-month term was a consequehpetitioner’s disciplinary conviction arising
12
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from the May 2013 RVR. ECF No. 16-1, at 15. Besathese additional aflations relate to thg

W

consequences of petitioner’s disciplinary cation, they do not raisa separate constitutional
claim. The underlying disciplinary convicti@amd related proceedings complied with the
requirements of Wolff and were based on “s@welence.” Petitioner’additional allegations
regarding the consequences arising from thatglisary conviction would not change the result.
Amendment would be futile. Petitiorg motion to amend is denied.

CONCLUSION

For the reasons stated herein, IT IS ORED that petitioner’'s motion for leave to
amend his petition denied.

IT IS HEREBY RECOMMENDED that:

1. Petitioner’s applicatin for a writ of habeas corpus be denied; and

2. The District Court decline togge a certificate adppealability.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written

objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiags, reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: March 26, 2015

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE

GGH:016/Larkin2497.hc
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