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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PHILIPP K. SAUD, No. 2:14-cv-2536 GEB AC
12 Plaintiff,
13 V. ORDER
14 | STATE OF CALIFORNIA,

DEPARTMENT OF HEALTH CARE
15 | SERVICES,
16 Defendant.
17
18 Plaintiff moves to compel the production38 emails that defendant has withheld under a
19 | claim of attorney/client privilege. The moti was referred to the undersigned by E.D. Cal.
20 | R.302(c)(1). The matter came on for llegon May 11, 2016 before the undersigned.
21 As discussed below, the privilege log provdsy defendant was inadequate for the court
22 | to determine whether the withheld documents wefact privileged. Hwever, the approaching
23 | close of discovery counseled against spendiadithe required to order defendant to produce|a
24 || proper privilege log. Accordingly, rather thaimply ordering the documents produced, the cpurt
25 | reviewed the documents in camera.
26 For the reasons set forth below, the motialhlve granted in part and denied in part.
27 I. ALLEGATIONS OF THE COMPLAINT
28 This is an employment discrimination ca$#aintiff is an attorney working at the
1
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California Department of Health Care Servi¢d3HCS”). He alleges that he was passed ovef

for promotion because of his gender, nationalior@nd religion. Plaintiff occupied a limited
term Attorney Il position on the Mental Health and Substance Use Disorder (“MHSUD”) tg
DHCS. Second Amended Complaint (*ComplaJi{ECF No. 22) § 7. His supervisor, Lisa
Velazquez, declined to transition plaintiffagpermanent position on the team, even though it
standard practice to do so. IdLY. Plaintiff applied for severabsitions but was rejected eack
time for reasons he claims are discriminatoBhief Counsel Douglas Press was the selecting

official or on the interview panel for these jolpéapations. As a result of the non-transition ar

am at

was

d

the non-selections, plaintiff was demoted to an Attorney | position. He filed a grievance, and

allegedly was retaliated against for filing the grievance.
II. THE DISCOVERY DISPUTE

“At the outset of the case, Plaintiff and Defendant exchanged written discovery. Or
28, 2015, Defendant sent the privigelpg at issue to Plaintiff iresponse to discovery requests
from March, 2015.” Joint Statement (ECF No. ab3. The privilege log is at ECF No. 25-3,
and asserts “Attorney/Client” privilege for the 33 listed emails.

The emails are variously authored by Cl@elunsel Doug Press, Assistant Chief Coun
Kara Read-Spangler, and Assist@hief Counsel Denise Ackerma The recipients are those
attorneys (in fact, two e-mails are from Preshitoself), and others whom defendant says are
“need-to-know” personnel chargedtiwvcarrying out the attorneyadvice. Apparently to show
that it is not stonewalling, deferataasserts (without obgtion from plaintiff) that “[hjundreds of
e-mails, including, some to, from, and betwé&dnef Counsel Doug Press, Assistant Chief
Counsel Kara Read-Spangler, and others witienDepartment, includg other attorneys and
those who supervise Plaintiff, haveem produced un-redacted.” JS at 10.

I

! The undersigned notes that the parties diccomtply with Local Rule 251(c)’s requirement
that “Each specific interrogatory, deposition diesor other item objected to, or concerning
which a protective order is soughtd the objection thereto, shall feproduced in full.” The
undersigned will proceed to rule on the motion, howgwecause in this case, it is clear exact
what the discovery dispute is about, éinel Privilege Log is reproduced in full.
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[ll. MEET AND CONFER
The parties met ananferred, to no avail.
IV. ATTORNEY/CLIENT PRIVILEGE
A. Arguments
The issue here is that the people who nthdechallenged empyment decisions were
attorneys, and plaintiff wants to see theimeounications about those decisions. Defendant
declines to produce the e-mails because, it says, they were written in connection with the

being given by the lawyers to their client, DHCBaintiff argues thadlefendant cannot claim

advice

privilege just because the decision-makers aredasvyHe argues that the e-mails were business

emails, and were not providj legal advice to a client.

B. Analysis

1. The federal law of privilege applies

“Where there are federal question claims paddent state law claims present, the federal

law of privilege applies.”_Agster v. Maopa Cty., 422 F.3d 836, 839 (9th Cir. 2005); United

States v. Margolis (Matter éfischel) (“Fischel”), 557 F.2809, 211 (9th Cir. 1977) (regarding

the attorney/client privilege, 4t the outset we note that fedk not state, law governs our
decision”). Nevertheless, ptdiff relies entirely on Califorra statutes and California cases
applying California’s law of privilge. Defendant also cites Califia cases, but it principally

relies upon United States v. ChevronTexaco Corp., 241 F. Supp. 2d 1065, 1075 (N.D. Cal

which, in a thorough and well-reasoned opinion, apghe federal law of privilege to a situation

involving in-house counsel.

2. The attorney/client privilege

“The attorney-client privilege protects catdntial disclosures made by a client to an
attorney in order to obtain legal advice, adlas an attorney’s advice in response to such

disclosures.”_In re Grandury Investigation, 974 F.2d 1068, 1070 (9th Cir. 1992) (quotation

marks and citations omitted). “The rationale forthie is to encourage chés to confide fully in
their attorneys without fear of future disclosure of such conéie&n This in turn will enable

attorneys to render more complete and competgat &lvise. The purpose of the privilege is
3
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protect and foster the client’s fid@m of expression. It is not fermit an attorney to conduct hi

client’s business affairs in secret.” Fischel, 557 F.2d at 211 (citations omitted).
Although the privilege protects communiceis seeking legal advice from in-house
counsel, the matter gets complicated by thetfadtin-house counsel may play different roles

within their company, some of wdih are not necessaritglated to the provisn of legal advice.

[U]nlike outside counsel, in-house attorneys can serve multiple
functions within the corporatio In-house counsel may be
involved intimately in the conration’s day to day business
activities and frequently serve as integral players in business
decisions or activities Accordingly, commurgations involving in-
house counsel might well pertain to business rather than legal
matters. The privilege does notopgct an attorney’s business
advice. Corporations may nebnduct their business affairs in
private simply by staffing a transaction with attorneys. Because in-
house counsel may operate inparely or primarily business
capacity in connection with many corporate endeavors, the
presumption that attaches tonmmunications withoutside counsel
does not extend to communications with in-house counsel.

ChevronTexaco, 241 F. Supp. 2d at 1076 (citationgt@a). In this case, in-house counsel we

involved in making the chalfged employment decisions.

3. The burden of establishittte applicability of the privilege

“The party asserting thatarney-client privilege has ¢hburden of proving that the

privilege applies to a given set of documents@mnmunications. ... [T]he party asserting the

privilege must make prima facie showing that the privilege pmtts the information the party

intends to withhold.”_In re Grand Julyvestigation, 974 F.2d 1068, 1070-71 (9th Cir. 1992)

(citations and footnotes omitted). To m#es burden, the objecting party may not rely upon

“generalized, boilerplatebjection[s].” Burlington N. & Santa Fe Ry. Co. v. U.S. Dist. Court

Dist. of Mont., 408 F.3d 1142, 1147 (9th Cir. 2005), cert. denied, 546 U.S. 939 (2005).
Instead, the objecting party mysbduce a privilege log that édcribe[s] the nature of th

documents” being withheld with enough informatiorf¢éoable other parties @ssess the claim.

Fed. R. Civ. P. 26(b)(5)(A)(ii); _Perry v. Schwarzenegger, 591 F.3d 1126, 1133 n.1 (9th Cir.

2009) (after noting that he digtt court had observed that ahjecting party “had failed to
produce a privilege log required by Federal Rul€wil Procedure 26(b¥)(A)(ii),” the Ninth

Circuit agreed that “some form afprivilege log is required”).
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With respect to internal @omunications involving in-house
counsel, Chevron [the proponent thfe privilege] must make a
“clear showing” that the “speak’ made the communications for
the purpose of obtaining or provndj legal advice._In re Sealed
Case 737 F.2d 94 (D.C. Cir. 1984). In order to show that a
communication relates tdegal advice, the proponent of the
privilege must demonstrate that the “primary purpose” of the
communication was securing legalvece. Extendingprotection to
communications primarily and suffently animated by some other
purpose would not be necessaretwourage forthright disclosures
by clients to lawyers — so suatommunications should not be
privileged.

ChevronTexaco, 241 F. Supp. 2d at 1076 (one citation omitted).

4. In Camera Review

Defendant’s privilege log is naufficiently detailed to endd plaintiff or the court to
determine whether the underlying documentgpangected by the attorney/client privilege.

According to_ChevronTexaco, “communication$vieen a corporation and its outside counse

are presumed to be made for the purpose of setdgalgadvice.” ChevronTexaco, 241 F. Sup

2d at 1076. But that presumption does muyto communicationgvolving only in-house
counsel and/or non-legal personnel. Id.

Here, the privilege log providdittle information other than authorship or receipt of the
emails by in-house counsel. The descriptiohthe documents are too brief to permit

determination whether they involve legal advice:

* Email re: grievance

* Email re: response to grievance
» Email: Confidential issue

* Email: Response to Philip Saud
* Email: Posting

* Email: Question

» Email: Response to Philip Saud Grievance
* Email: Grievance Review Level Il
e Email: Philipp Saud MSA

* Email: PRA Request

* Interview for Attorney llI

» PS federal court complaint

None of these descriptions facially demoaies that the commugation was protected b

the attorney/client privilege. Even the l&str, entitled “PS federal court complaint,” which
5
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involved emails between Press and Reed-Sparighén (awyers), could simply be emails statit
that a complaint was received. Even if theagroontains a substantive communication, itis n
necessarily protectday the privilege.

The undersigned accordingly ordered defendant to submit the documents for in car
review. That review shows that most of lhlocuments are protected by the attorney/client
privilege. They involve defenddstlawyers providing legal advice their clients, or the clients
requesting legal advice from the lawyers.

However, a more detailed privilege log wllave made that obvious to plaintiff and tq
the undersigned, and thus could have avoidsdtbtion and this in camera review. For
example, if defendant had identified No. 4HHOS 3346-50) as containiraglegal analysis of
plaintiff's grievance, rather &n simply “Email re: response gpievance,” plaintiff could easily
determine that the privilege applie Even if plaintiff had made this motion in spite of such a
detailed description, the undegsed could have made her ruliwgghout the need for an in
camera review.

Indeed, if defendant had simply included tiSubject” line of some of these emails, it
would have been plain to anyone reading theillpge log that the document was protected by
attorney/client privilege. For example, thdmct line of No. 5 (DHGS 3351-56) is “Draft —
Response to Philip Saud Grievance.docx.” Sudbcament, coming from a lawyer to his clier
is plainly privileged (or at least presumptivaly), without the need for motion practice and in
camera review.

V. CONCLUSION

Having reviewed the submitted documentsamera, IT IS HEREBY ORDERED that

plaintiff's Motion To Compel (ECF No. 24) GRANTED in part and DENIED in part, as

follows:

2 Defendant compounded its ertwy producing the documents forégamera review as one sing

pile of un-numbered and undifferentiated (although Bates-stardpedjnents, instead of giving

each document a simple sequential numbersagdegating each document by stapling it or b
some other means.

® The same is true for Nos. 15 (DHCS 3383; 19 (DHCS 3399-340420 (DHCS 3405), 21
(DHCS 3406-07) and2 (DHCS 3408-09).
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1. The motion to compel is GRANTED as to the following seven (7) documents, wi

shall be produced to plaintiff no later than 3 days from the date of this order:

No. 1 (DHCS 3329-41)
No. 12 (DHCS 3374)
No. 23 (DHCS 3411-16)
No. 25 (DHCS 3417)
No. 26 (DHCS 3418)
No. 27 (DHCS 3419-20)
No. 30 (DHCS 3439)

2. The motion to compel is DENIED asatib other documents itine privilege log, and
defendant need not produce those documents.
DATED: May 18, 2016 _ ~
Mn——— M—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

nich




