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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

GREGORY ALLAN YOUNG, No. 2:14-cv-2585-EFB
Plaintiff,
V. ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

Plaintiff moves for an award of attorneysel and costs under thqual Access to Justig

c. 25

e

Act (“EAJA”), 28 U.S.C. § 2412(d)(1). ECF NB2. He seeks attorney fees based on 29.4 hpurs

of work at a rate of $190.06, paralegal feeselleon 3.7 hours of work at a rate of $125, and §
in costs. Plaintiff also seeks an additioha hours at $190.28 for reviewing and preparing a
reply to defendant’s opposition to tiee motion for a total amount of $6,1102®efendant
argues that plaintiff is not entitled to feasder the EAJA because defendant’s position was
substantially justified. ECF N@3. Alternatively, she argues thhe number of hours sought i

unreasonable and should be reduced accordindly.

! Plaintiff actually requests $6,572.76 in feed aosts for litigating this case, plus an
additional $1084.70 for preparing a reply to defendant’s opposition to his fee motion. ECF
22 at 2. However, a review of counsel’s bijirecords indicates that plaintiff (presumably by
inadvertence) double counted the paralegal haumd therefore impermissibly requested an
additional $462.50 in feesSeeECF No. 22-1.
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l. Substantiallustification

The EAJA provides that a praling party other than the Ueid States should be award
fees and other expenses incurred by that parnyncivil action brought bgr against the Uniteq
States, “unless the court finds thia¢ position of the United Statems substantially justified or
that special circumstances make an award uhj@&.U.S.C. § 2412(d)(1). “[T]he ‘position of
the United States’ means, in addition to the fpmsitaken by the United States in the civil actig
the action or failure to ady the agency upon which teail action is based.'Gutierrez v.
Barnhart 274 F.3d 1255, 1259 (9th Cir. 2001) ifoyf 28 U.S.C. § 2412(d)(2)(D) af@bmm’r,
INS v. Jean496 U.S. 154, 159 (1990) (explaining that‘thesition” relevant to the inquiry “ma
encompass both the agency’s prelitigation camh@énd the [agency’ subsequent litigation

positions”)). Therefore, the court “must foaus two questions: first, whether the government

was substantially justified in taking its origiraction; and, second, wther the government was

substantially justified in defending the validity of the action in couk&li v. Bowen 854 F.2d
329, 332 (9th Cir.1988). The burden of estdltig substantial justification is on the
government.Gutierrez 274 F.3d at 1258 (9th Cir. 2001).

A position is “substantially justified” it has a reasonable basis in law and f&serce v.
Underwood 487 U.S. 552, 565-66 (198&)nited States v. MarqlR77 F.3d 1156, 1160 (9th Ci
2002). Substantially justified has been interpretedean “justified to a dgee that could satisf
a reasonable person” and “more than mewelyeserving of sanctions for frivolousness.”
Underwood 487 U.S. at 565ee also Maro|f277 F.3d at 161. The mere fact that a court
reversed and remanded a case for further pracgeddoes not raise a presumption that [the
government’s] position was not substantially justifie&dli, 854 at 335see also Lewis v.
Barnhart 281 F.3d 1081, 1084-86 (9th Cir. 2002) (fimglthe defense of an ALJ’s erroneous
characterization of claimanttestimony was substantially juséfl because the decision was
supported by a reasonable basis in law, intti@tALJ must assess thieimant’s testimony and
may use that testimony to define past relevant vasriactually performed, as well as a reason
basis in fact, since the record contained testinfoym the claimant and a treating physician th

cast doubt on the claimant’s subjective testimobg)y. Astrue529 F.3d 1200, 1201-02 (9th C
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2008) (finding that the government’s position thabator the plaintiff had visited five times over

three years was not a treating doctor, while incorrect, was substantially justified since a
nonfrivolous argument could be made that tke fiisits over three y&s were not enough unde
the regulatory standard especially given the sgvand complexity of plaintiff's alleged menta
problems).

However, when the government violatesoia regulations, fails tacknowledge settled
circuit case law, or fails to adequately develapricord, its position is not substantially justifi
See Gutierre2274 F.3d at 1259-6@ampson v. Chatet03 F.3d 918, 921-22 (9th Cir. 1996)
(finding that the ALJ’s failure to make necessiaquiries of the unrepreseed claimant and his
mother in determining the onsettdaf disability, as well as hdisregard of substantial evidenc
establishing the same, and the Commissiorg&afense of the ALJ’s actions, were not
substantially justified)Elores v. Shalala49 F.3d 562, 570, 572 (9th Cir. 1995) (finding no
substantial justification wher&LJ ignored medical reports, baoih posing questions to the VE
and in his final decision, which contradicteé fbb requirements thate¢bALJ deemed claimant
capable of performing)orbin v. Apfel 149 F.3d 1067, 1053 (9th Cir. 1998) (finding that the
ALJ’s failure to determine whether the claimarigéstimony regarding thenpact of excess pain
she suffered as a result of her medical probleascredible, and whether one of her doctors’
lifting restrictions was temporary or permaneartd the Commissioner’s decision to defend th
conduct, were not sutastially justified);Crowe v. Astrug2009 WL 3157438, *1 (E.D. Cal.
Sept. 28, 2009) (finding no substantial justifioatin law or fact based on ALJ’s improper
rejection of treating physician mpons without providing the basin the record for so doing);
Aguiniga v. Astrug2009 WL 3824077, *3 (E.D. Cal.d\.13, 2009) (finding no substantial
justification in ALJ’s repeated mischaractetina of the medical evidence, improper reliance
the opinion of a non-examining State Agency physitrat contradicted the clear weight of th
medical record, and improperly diediting claimant’s subjective complaints as inconsistent
the medical record).

The court granted plaintiff's motion feummary judgment and remanded the matter t

the Commissioner for further proceedings, findingt the ALJ failed to adequately consider a
3

-

D
Q

e

at

on

11°)

vith

(@)




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

VA disability determination finding that plaifitis 100 percent disable ECF No. 20. As
explained in the court’s order, the ALJ was regdito provide a “persuasive, specific, valid”
reason for according reduced weighthie VA'’s disability determinationld. at 5-7;see
McCartey v. Massanark98 F.3d 1072, 1075 (9th Cir. 200¥pglentine v. Comm’r Soc. Sec.
Admin, 574 F.3d 685,695(9th Cir. 2009). The ALJ failegdatisfy that standard and rejected {
VA disability determination based on his corsduy finding that the medical evidence did not
show that plaintiff was so limited. The ALJ, hoveeydid not discuss or cite any evidence in t
record that undermined the VA'’s disabilitytediamination or supporteithe conclusory finding.
As the ALJ failed to comply with the legabsidard for this circuit, his decision was not
supported by substantial evidence nor Wagosition substantially justifiedseeMeier v.
Colvin, 727 F.3d 867, 872 (9th Cir. 2013) (“A dolg that the agency’s decision was
unsupported by substantial evidence is a strongation that the position of the United States
was not substantially justified.”T;hangaraja v. Gonzaleg428 F.3d 870, 874 (9th Cir. 2005)
(“[1Tt will be only a ‘decidedly unusual case in wh there is substantiaustification under the
EAJA even though the agency’s decision was rekes lacking in reasonable, substantial ar
probative evidence in the record.”). Aadingly, the government’s position was not
substantially justified.Shafer v. Astrues18 F.3d 1067, 1071 (9th Cir. 2008) (“The governme
position must be substantially justifiatieach state of the proceedings.”).

Il Reasonableness of Fee Request

The Commissioner also arguést the number of hours cowhgxpended in litigating
this case was unreasonable. ECF No. 23 at 10-11. The EAJA thesctaurt to award a
reasonable fee. 28 U.S.C. § 2412(d)(2)(A). ltedwrining whether a fee reasonable, the cout
considers the hours expended, the reasonabldylrate and the results obtainefee Comm'r,
INS v. Jean496 U.S. 154 (1990Hensley v. Eckerhari61 U.S. 424 (1983Atkins v. Apfel154
F.3d 986 (9th Cir. 1998). “[E]xcessive, redundamtotherwise unnecessary” hours should be
excluded from a fee award, and charges that arproperly billable to &lient are not properly
billable to the governmentdensley 461 U.S. at 434. An award fdes should be properly
1
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apportioned to pursuing the stages of the aaséich the government lacked substantial
justification.” Corbin, 149 F.3d 1053lores 49 F.3d at 566-71.

Here, defendant does not object to plaintifftairly rate but contendbat the number of
hours expended by plaintiff's counseld paralegal was unreasongblECF No. 23 at 10-11.
First, defendant argues that & hours plaintiff's counsel spergsearching and drafting the s(
issue presented in plaintiff’'s motidor summary judgment was excessivd. at 10. Defendant
suggests that 20 hours is a more reasonable arabtimte for completing the motion and reply
brief. Id.

Having reviewed the record, the court carfirat that the numbeof hours expended by
counsel in briefing the merits of this caseswmreasonable. While counsel spent 28 hours
briefing the merits of this casegeECF No. 22-1), which only included one issue, the court n
that counsel did not represent plaintiff at the adstiative level and had to become familiar w
the case, which included a 1,883-page adminisgatanscript containingore than 1,400 page
of medical records. Given the size of the matiecord and number of medical impairments
presented in this case, the court cannot agréedefendant’s contentidhat it was unreasonab
for counsel to spend 28 hours reviewing the record and briefing the merits.

Defendant next argues th@aintiff's request should beeduced by .4 hours of attorney
time and .2 hours of paralegal time spent reuigvd request for an extension of time filed by
plaintiff. ECF No. 23 at10. Without conceditigat billing for this task was unreasonable,
plaintiff agrees to not seek compensation fos task. ECF No. 24 at 9 n.3. The court will
therefore reduce plaintiff'sk request by .4 attorney hours and .2 paralegal hours.

[l. Payment of Fees to Plaintiff

Defendant requests that any &aeard be made to plaintiffAstrue v. Ratliff560 U.S. 586
(2010) requires fees awarded under the EAJA to lekdieectly to the litigant. However, courts
in this district regularly order ganent directly to counsel so lorg plaintiff does not have a de

that is subject to offsend the plaintiff assigned her rigto EAJA fees to counsebee, e.g.,

> Defendant also does not object to plaintiff's request for $60.00 for costs.
5

—4

e

otes

e

bt




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Allen v. Colvin 2014 WL 6901870 at *3 (E.D. Cal. 201&nyazhina v. Colvin2014 WL
5324302 at *3 (E.D. Cal. 2014)puis v. Astrug2012 WL 92884 at *7 (E.D. Cal. 2012);
Burnham v. Astrue2011 WL 6000265 at *2 (E.D. Cal. 2011); adlderon v. Astrue2010 WL

4295583 at *8 (E.D. Cal. 2010). Hep#aintiff assigned her right to EAJA fees to her attorney.

ECF No. 22-3. Accordingly, shouldagntiff not have a deldhat is subject to offset, the award
fees may be paid directly to counsel.
IV.  Conclusion

Based on the foregoing, the court finds thatphaintiff's counseteasonably spent 29.2
hours litigating the merits of thisase and his paralegal reasonapgnt 3.3 hours. Furthermor,
counsel reasonably spent 5.7 hours reviewirgratant's opposition to the fee motion and
preparing a reply briefSee Atkins v. Apfel54 F.3d 986, 989 (9th Cir. 1998) (under the EAJ
reasonable time spent litigating fees is comper3alfccordingly, the court finds that counse
reasonably expended 34.9 hours, at a rate of $190.06 pet lhigating this case, plaintiff's
paralegal reasonably spent 3.3 hours at $12bphkaintiff incurred $60.00 in costs.

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for attorney’s fees (ECF No. 22) is granted in part;

2. Plaintiff is awarded attorney’s feesder the EAJA in the amount of $7,045.59, plu
$60.00 for costs, for a total award of $7,105.59;

3. Pursuant téstrue v. Ratliff560 U.S. 586 (2010), any payment shall be made pay

to plaintiff and delivered to platiff's counsel, unless plaintiff doe®t owe a federal debt. If the

United States Department of the Treasury detemithat plaintiff does nawe a federal debt,
i
i
i

% In his reply, plaintiff requests an indy rate of $190.28 for work performed in
reviewing and responding to defendant’s oppasito his fee motion, rather than the $190.06
hourly rate requested for all other work penfied. Plaintiff providesio explanation for his
divergence from his original regsted rate, which he sought fegal work performed only a fev
months prior to submitting his reply brief.céordingly, the court will award the $190.06 rate
requested in plaintif original fee motion.
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the government shall accept plaintiff's assignthm@rEAJA fees and pafees directly to

plaintiff’'s counsel.
DATED: October 2, 2017, WM
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




