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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOE HAND PROMOTIONS, INC., No. 2:14-cv-02663-JAM-AC
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | WILLIE HENRY WILL IAMS, et al.,
15 Defendants.
16
17 Pending before the court is (1) plaffit June 8, 2015, motion for default judgment
18 | against defendant Internation@kalth Enterprises, Inc. (“International Wealth”) and (2)
19 | International Wealth’s July 28, 2015, motiornset aside default. ECF Nos. 17, 24. On
20 | September 2, 2015, the court held a hearing on IntenaiVealth’s motion to set aside default.
21 | Gary Decker appeared on behalf of plaintde Hand Promotions, Inc.; and Steven Berniker
22 | appeared on behalf of Intetonal Wealth, doing busineas The Liaisons Lounge and
23 | Restaurant (“Liaisons Lounge”). On reviewtbé& motions, the documents filed in support angd
24 | opposition, upon hearing the arguments of pifiand counsel, and good cause appearing
25 | therefor, THE COURT FINDS AS FOLLOWS:
26 PROCEDURAL HISTORY
27 On November 14, 2014, plaintiff filed its complhagainst defendants for violation of 47
28 | U.S.C. § 605, 553; California Bumgss and Professions Code 88 17206eq.; and conversion.
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ECF No. 1. On January 24, 2015, plaintiff submitheaofs of service for both defendants. E(

Nos. 4 & 5. According to plaintiff, it served defendants by substituted service on January

CF
13,

2015, by leaving copies of the summons and complaint with defendant Williams’ son, Willir
ff

Henry Williams Jr., at 2667 Alta Arden Expressw&acramento, California 95825. 1d. Plainti

states that it made at least three attemppetsonally serve defendants and mailed copies on

January 14, 2015

d. On March 3, 2015, plainaétfuested that the cleof the court enter
orders of default for both defendants. ECF NoT8e clerk of the court did so the next day.
ECF No. 7. On March 25, 2015, defendant Willsafited a motion to set aside the entry of
default, which he then amended two daysrlaEeCF Nos. 8, 9. On April 21, 2015, defendant
Williams filed a proposed substitution of atteynalong with the declaration of his proposed
attorney, Nilesh Choudhary. ECF Nos. 11, 12. Gtroudhary’s declaration phcitly states that
he was retained to represent defendant Whkiand not International Wealth. ECF No. 12.

On April 22, 2015, the day of the court’s hearing on defendant Williams’ motion to g
aside default, the court ordered Mr. Choudhahsstuted as attorney for defendant Williams.
ECF Nos. 14, 15. On April 24, 2015, the court issued findings and recommendations
recommending that defendant Williams’ motion tbagde default be granted. ECF No. 16.
court’s recommendations explicitlyaséd that they did not apply toternational Wealth, 1d. at
5. Those recommendations were adopted in full on June 9, 2015. ECF No. 18.

On June 8, 2015, plaintiff filed a motionrfdefault judgment against International
Wealth. ECF No. 17. On June 10, 2015, defendant Williams filed an answer to plaintiff's
complaint. ECF No. 19. On July 21, 2015, to@rt submitted plainffis June 8, 2015, motion
for default judgment on the papers. ECF No. @& July 28, 2015, International Wealth filed
motion to set aside default and default judgmdfCF No. 24. On August 19, 2015, plaintiff
filed an opposition. ECF No. 26.

LEGAL STANDARDS

The Federal Rules provide that a “court mayaséde an entry of default for good cause.

Fed. R. Civ. Pro. 55(c). To determine “good cauaeourt must “consider[ ] three factors: (1

whether [the party seeking totseside the default] engagedaunlpable conduct that led to the
2

et

The
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default; (2) whether [it] had [no] meritoriogefense; or (3) whether reopening the default

judgment would prejudice” the other partyeeSFranchise Holding II, LLC. v. Huntington

Restaurants Grp., Inc., 375 F.3d 922, 925-26 (9th Cir. 2004). This standard, which is the [same

the one used to determine whether a defadtjent should be set aside under Rule 60(b), id
disjunctive, such that a finding thamy one of these factors isigris sufficient reason for the

district court to refuse to saside the default. See id. UCrally, however, “judgment by default

is a drastic step appropriate only in extreme circumstances; a case should, whenever possible, |

decided on the merits.”_Falk v. Allen, 732#& 461, 463 (9th Cir. 1984); see also Latshaw v.

Trainer Wortham & Co., Inc., 452 F.3d 1097, 110t @ir. 2006); Speiser, Krause & Madole

P.C. v. Ortiz, 271 F.3d 884, 890 (9th Cir. 2001)] GEp. Life Ins. Plan v. Knoebber, 244 F.3d

691, 695-96 (9th Cir. 2001), as amended on dehiah’g and reh’'g en banc (May 9, 2001).

Additionally, “[w]hile the same test applies forotions seeking relief from default judgment

under both Rule 55(c) and Rule 60(thg test is more liberally apptlen the Rule 55(c) context

Cracco v. Vitran Exp., Inc., 559 F.3d 625, 631 (7th 2009) (quotations and citations omitted).

N—r

This is because in the Rule 55 context there istavest in the finaly of the judgment with

which to contend. See Haw&arpenters’ Trust Funds v. Stone, 794 F.2d 508, 513 (9th Cir.

1986).
DISCUSSION

l. International Wealth's Motion to Set Aside Default

Per the Ninth Circuit’s instructions that casesheard on the meritghenever possible,
the court will recommend that International Wealttmotion to set aside the court’s default order
be granted. Although plaintiffepposition argues at length thaternational Wealth has not
shown good cause, ECF No. 26 at 4-11, International Wealth ultimately satisfies the Ninth
Circuit’s three factors.

Culpability Factor: With regas to the first “culpability’factor, the Ninth Circuit has

said that “a defendant’s conductdslpable if he has received aat or constructive notice of the

filing of the action and intentiolig failed to answer.” _TCI GrpLife Ins. Plan v. Knoebber, 244

F.3d 691, 697 (9th Cir. 2001), as amended on dehiah’'g and reh’g ebanc (May 9, 2001).
3
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In its motion, International Wealth explains tlitadid not answer platiff’s complaint sooner
because it was not aware that as a corporati@naitlistinct entity in need of representation.
ECF No. 24-2 at 4. In additiomternational Wealth statesathit has had trouble finding an
attorney to represent it because of its limite@iicial resources. Id. Defendant Williams furth
states in an attached declaratioat thfter he received plaintiff's ogplaint, he enlisted the help
attorney Steven Berniker to informally seeged aside of the defaulghich proposal plaintiff
rejected. ECF No. 24-3. Mr. Choudhary apparetdlglined to represéimternational Wealth
because of a potential conflict of interest. Refendant Williams states that he then thought
manager of Liaisons Lounge, Abby Arika, coulgnesent International @alth. 1d. Once he
learned that International Wealtbuld appear only through counde¢ enlisted the help of Mr.
Berniker, who agreed to reggent the cqoration. _Id.

Plaintiff argues in opposition that Internatibiéealth fails to satisfy the culpability
factor because it does not offer a good faith explanation for why it neglected to respond to

plaintiff's complaint sooner. ECF No. 26 at 4-Blaintiff points particuldy to the fact that

er

the

defendant Williams has been aware of this cassaat since he filed his own motion to set aside

default on March 25, 2015. Id. Plaintiff alscwends that Internainal Wealth cannot in good
faith claim it did not know it needed to secure lagpresentation as a corpte entity in light of

the court’s April 1, 2015, order. ECF No. 26atThe court’s April 12015, order specifically

1 International Wealth also states that

he was not informed of the effort to engage in substitute service to
service him at the business esistiihent for several weeks, until
approximately a week before thefaldt was taken against him. He

is 75 years old and unaware of the ramifications of the legal process
and when he became informed of the ramifications of the case he
contact attorney Steven Bernik&r purposes of requesting the
default be set aside. Defendantthas time, is a silent partner for

the business and does not have active engage in the business for
purposes of being servedthe business establishment.

ECF No. 24-2 at 34. These facts are copiesatgrbfrom defendant Williams’ own motion to 9
aside default, ECF No. 8 at 6, and are obviousyplicable, on theiraflce, to a corporation.

4
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warned defendant Williams that default would not be set aside as to International Wealth,
because International Wealth needed to seitsievn counsel. ECF No. 20. Nevertheless,
International Wealth did not file a motionget aside default until July 28, 2015, nearly four
months later. ECF No. 24. Tbaly explanation International Wida gives for this delay is the
fact that it has limited financial means and hadie obtaining an attorney. ECF No. 24-2 af
Plaintiff argues that this excugeinsufficient because International Wealth fails to give any f
explaining the efforts that it made in attempt to find counsel. ECF No. 26 &t 7.

Plaintiff makes some salient argumertt®at why defendants’ neglect has not been
excusable. Chief among them is the fact thatcourt specifically warned defendant Williams
that its April 1, 2015, order was netting aside default as taénnational Wealth because it
needed to secure its own counsel. Nevertiseldefendant Williams (who is clearly the persor
acting on behalf of Internatioh@/ealth) is 75 years old, arappears to be unsophisticated
regarding legal matters. The fact that defenddiitams has, for all intents and purposes, bee
acting on International Wealthtehalf strongly weighs in ¥@r of granting its motion. See
Mesle, 615 F.3d at 1089 (“Our rules for determgniwwhen a default should be set aside are
solicitous towards movants, especially thos@séhactions leading to the default were taken
without the benefit oflegal representation.”). In additi, International Walth’'s motion does
state that even after it learned it neededcquire counsel, it had trouble doing so for financia
reasons. Despite the fact thatelmational Wealth does not give a detailed account of its ses
for an attorney, this does hedpcount for its delay in filing enotion to set aside judgment.
Accordingly, despite International Wealth’daeit has shown excusabheglect and satisfied

this factor’

2 Plaintiff also argues thatternational Wealth’s conduct waslpable by pointing to United
States v. Signed Pers. Check No. 730 of Yubran S. Mesle, 615 F.3d 1085, 1091 (9th Cir. !
(hereinafter “Mesle”). ECF No. 26 at 8-9. Rl#f argues that Intemational Wealth was not

nearly as diligent in pursuing itase as the defendant in Mesle. However, the Ninth Circuit|i

Mesle actuallyreversed a district court’s deniabf a motion to set aside default because it helg
that the defendant’s conduct in that matter n@sculpable. 615 F.3d at 1092. Accordingly,
Mesle does not support the propimsitthat International Wéih's conduct was culpable.

® In response to the court’s last order grantiafgndant Williams’ motion to set aside default,
(continued...)

5

n par

4.

CtS

n

rch

2010)




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Meritorious Defense: When it comes to theeritorious defense” factor, “all that is

necessary . . . is to allege sufficient facts that, if true, would constitute a defense: ‘the ques

whether the factual allegation [i]s true’ is not to be determined by the court when it decides

stion

5 the

motion to set aside the default.” Mesle, 615 RAB@094 (citation omitted). International Wealth

states that the Program was not shown at &wnsid ounge. ECF No. 244&t 2, 4. International
Wealth's assertion that the Program was netewn at Liaisons Lounge would constitute a
complete defense to plaintiff's claims, if truBlaintiff concedes as much in its opposition. EC

No. 26 at 11.

Prejudice: Finally, the “prejudice” factor reqes plaintiff to suffer from some prejudice

beyond minimal delay. Bateman v. U.S. RbServ., 231 F.3d 1220, 1225 (9th Cir. 2000).

International Wealth contends that the only emnpsence to plaintiff ofetting aside the default
will be that plaintiff actually heito litigate its claims, which deeot constitute prejudice. ECF
No. 24-2 at 5. Plaintiff contends opposition that International Wealth fails to meet its burdeg
establish plaintiff will not suffer prejudiceECF No. 24-2 at 9-10. Plaintiff's argument is
unconvincing. Plaintiff will not suffer any prejice beyond a relatively minor delay, which is
insufficient in light of thestrong policy in favor of deciding cases on the merits.

In accordance with the foregoing, the court finds that International Wealth has met
Ninth Circuit’s requirements for gring a motion to set aside the entry of default. The court
recommend that International Wealth’s motion to set aside default be granted.

[l Plaintiff's Motion for Default Judgment

In light of the court’s recommendation that International Wealth’s motion to set aside

plaintiff also asserts that it need not point hy éextreme circumstancegistifying the denial of
a motion to set aside default. ECF No. 26 at Aa8upport of its entention it cites United
States v. Aguilar, 782 F.3d 1101, 1106 (9th Cir. 2015)¢ckvheld that district courts need not,
top of the Ninth Circuit’'s three factors, pointpdigitly to any extremeircumstances justifying
the denial of a motion to set aside defallCF No. 26 at 7-8. Plaintiff's argument based on
Aquilar does not help it. Aguitastands for the proposition th&plaintiff cannot show the
circumstances are extrerbased on the three factors then defentia motion should be granted

nto

he

will

on

Aguilar, 782 F.3d at 1106 (“The ‘extreme circstiances’ policy language was intended to renpind

courts that default judgments are the exceptiohthe norm, and should be viewed with great

suspicion.”). This is the staard the court will apglin ruling on International Wealth’s motion.

6
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default be granted, the courtlhalso recommend plaintiff's nimn for default judgment against

International Wealth be denied. A clerkaafurt's entry of default under Rule 55(a) is a
prerequisite to the Court's entrfydefault judgment. Accordingl the court’s setting aside of
default means that a motion for ddtgudgment is procedurally improper.

CONCLUSION

In accordance with the foregoing, THE COURT HEREBY RECOMMENDS that

1. International Wealth’s motion to set aside the clerk’s order of default, ECF No. 2
GRANTED; and

2. Plaintiff’'s motion for defauludgment, ECF No. 17, be DENIED.

These findings and recommendations are suedtti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 639(). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court. The document shdagdcaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” Any reply todhgctions shall be served and filed within
fourteen (14) days after servioéthe objections. The partiessaadvised that failure to file
objections within the specified time may waive tlyht to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 8, 2015 , -
77 D &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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