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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA
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V.
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MICHAEL BURKART,
Plaintiff,
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Defendant.
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Defendant.
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MICHAEL BURKART, No. 2:14-cv-02679-KIM-KJIN
Plaintiff,
V.
KISHORE PRASAD,

Defendant.

MICHAEL BURKART, No. 2:14-cv-02680-KIM-KJIN

Plaintiff,
V.
VINOD PRASAD,

Defendant.

MICHAEL BURKART, No. 2:14-cv-02681-KIM-KJIN
Plaintiff,

V.
SUZIE MAHARAJ,

Defendant.

MICHAEL BURKART, No. 2:14-cv-02682-KIM-KJIN
Plaintiff,
V.
VINOD PRASSAD,
Defendant. ORDER

These matters are before the court on the motions by twelve defendants to
withdraw reference from the United States\Baiptcy Court for the Eastern District of

California. Defs.' Mot. tWithdraw Reference, ECF1Plaintiff Michael Burkart (“Trustee”), if

! These motions were made separately, and each has a different case number. Or
3
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his capacity as the Chapter 7 Trustee for thkhgotcy estate of Vicent Singh (“Debtor”),
opposes the motion. Opp’n, ECF No. 4.
l. INTRODUCTION AND PROCEDURAL BACKGROUND

Plaintiff Burkart, as Trustee of Debtorestate, has sued several defendants in

substantially identical actions in the United 8saBankruptcy Court for éhEastern District of

California. SeeFirst Am. Compl. Ex. A, ECF No. 4-1Burkart seeks to “recapture monies paid

to or for the benefit of certain investors so tbeaptured monies can be distributed among all
the victims of Vincent Singh.ld. at 2; Pratap Mot. ECF No.at 6. Singh’s victims are those
identified in the amended case in which hedpjuilty to wire fraud and bankruptcy fraud on
March 20, 2014, was sentenced on October 30, 20t4appealed the sentence on Novembe

2014 (Case No. 2:12-cr-0352).

Plaintiff Burkart filed hisadversary action in bankruptcy court on July 12, 2012.

SeeAdversary Proceeding 12-02317, Ex. A, ECF Mloln the operative complaint, Burkart
claims (1) avoidance of fraudulent transfer under Californiadtri@nt Transfer Law (California
Civil Code 8§ 343%t seq); (2) avoidance of fraudulent tramsfn violation of California Civil
Code § 3439.04(a)(1); (3) avoidanof fraudulent transfer der 11 U.S.C. § 548(a)(1)(B);

(4) avoidance of fraudulent transfer under 11 0.S8.548(a)(1)(A); (5) avdance of preferential

transfer in violation of 11 U.8. § 547; (6) recovery of avoiddransfers under 11 U.S.C. 8§ 55Q;

(7) claims under California usury law; and (jection to claim under 11 U.S.C. § 502(¢t.

All of the proceedings for recovery of frauduiéransfers, with ovet00 defendants, are still

pending in bankruptcy court. Statconferences have been hatdl discovery has commenced.

T

of

21,

ECF No. 4-1 at 2. Discovery cut-off in thdversary proceedings was February 27, 2015, and a

pretrial conference is now setrfislay 21, 2015. Ex. C, ECF No. 4-1.
The twelve pending, identical motions tahdraw reference assert resolution o

this matter “requires removal of the reference.” Mot. at 1. All defendants appeapia

court’s own motion, the cases were relatedamuary 22, 2015. ECF No. 5. Where the court

references a document applicable to and idahéimong all defendants — specifically the motipns

to withdraw, the opposition, and the related casererdiee court refers tthe ECF number of the

case with the lowest case numidguykart v. Pratap(14-02671).
4
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persona Because the motions are identical andkBut has filed identical oppositions to each,
the court addresses all oetmotions in one order.
. LEGAL STANDARD

Withdrawal of the reference of adwersary proceeding frotwankruptcy court is

governed by title 28 of the U.S. Codesyich provides irpertinent part:

The district court may withdraw, iwhole or in part, any case or
proceeding referred under this section, on its own motion, or on
timely motion of any party for cause shown. The district court
shall, on timely motion of a partgo withdraw a proceeding if the
court determines that resolution of the proceeding requires
consideration of both title 11 and other laws of the United States
regulating organizations or activisi@ffecting interstate commerce.

28 U.S.C. § 157(d). A court may consider a mofior withdrawal of reference only if it is
timely. 1d.; see also In re Molin&2010 WL 3516107, at *2 (N.D. Cal. Sept. 8, 2010)

On its face, this statute “contains twetdict provisions: the first sentence allow
permissive withdrawal, while the second seogerequires mandatory withdrawal in certain
situations.” In re Nat'l ConsumeMortgage, LLC, 2009 WL 2985243, at *2 (C.D. Cal. Sept. 1

2009). Under either provision, the “burden of pason is on the party seeking withdrawal.”

FTC v. First Alliance Mortgage Cp282 B.R. 894, 902 (C.D. Cal. 2008gc. Farms v. Int'l Bhd.

of Teamsters, Chauffers, Warehousemen & Hs|gEt4 F.3d 999, 1008 (9th Cir. 1997).

The Ninth Circuit has suggested tin@andatory withdrawal hinges “on the
presence of substantial and matkeguestions of federal law.See idat 1008 n.4 (“By contrast,
permissive withdrawal does nloinge on the presence of substantial and material questions
federal law.”). The mandatory withdrawal praeis should be construed narrowly so as to av
creating an “escape hatch’ by wwh bankruptcy matters could egsile removed to the district
court.” In re Vicars Ins. Agency, Inc96 F.3d 949, 952 (7th Cir. 1996) (citations omitted). Tt
the consideration of non-bankrupti®deral law must entail more than “routine application” to
warrant mandatory withdrawaln re lonosphere Clubs, In®®22 F.2d 984, 995 (2d Cir. 1990).
“[W]ithdrawal is mandatory only when ‘substantigcamaterial consideratiof federal statute
other than the Bankruptcy Cotig necessary for the resolutiah a case or proceedinglii re

Molina, 2010 WL 3516107, at *4 (quotidg re Combustion Equipment Associates,, |6 B.R.
5
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709, 711 (S.D.N.Y. 1986)). “Substantial and materaaisideration” hasden defined to exclud
from mandatory withdrawal “those cases whiavolve only the application of non-title 11
federal statutes to a pauiar set of facts” and shild be construed narrowlyn re Adelphi Inst.,
Inc., 112 B.R. 534, 536 (S.D.N.Y. 1990).
1. DISCUSSION

The claims here, fraudulent transfer and preference claims under 11 U.S.C.
Sections 544, 547, and 548 (“clawback actiore@, disputed, and the issue of whether the
Trustee has the right to bring the actions “requires rasaolof issues of first impression.” Mot
at 1. Defendants argue the casmmsist[] of core and non-coauses of action” requiring
withdrawal. Id. The Trustee responds defendants have already submitted to the resolutiof
litigation in bankruptcy court bfiling a claim, the motion lackiactual grounds, and there is nc
implication of federal law or any confligtith federal law requiring withdrawal.

Although the parties do not adds the threshold question of timeliness, it apps
that resolution of that question is dispositive. ®tion to withdraw is timely if it was made ag
promptly as possible in light of the déapments in the bankruptcy proceedingéc. Farms
124 F.3d at 1007 n.3. Thus, a party must nfovevithdrawal “at the first reasonable
opportunity” it has, “as evaluated within thpecific factual context [of the case|Stratton v.
Vita Bella Grp. Homes, Inc2007 WL 1531860, at *2 (E.D. Cal. May 25, 2007) (citinge
Chateaugay Corp 104 B.R. 622, 624 (S.D.N.Y. 1989)). Courts have found a motion to
withdraw the reference untimely when a “siggant amount of time has passed since the mo
party had notice of the grounds for withdrawthg reference or whetke withdrawal would
have an adverse effem judicial economy.”Hupp v. Educ. Credit Mgt. Corp2007 WL
2703151, at *3 (S.D. Cal. Sept. 13, 2007) (citationti@al). A “significant amount of time” has
been found when there is no reason for theyd&ah a range ofimes qualifying as
“significant.” See, e.qg., In re Allegheny Health Educ. and Research Foundd8&nF.T.R.2d
2006-8304, 2006 WL 3843572 (W.D. Pa. 2006) (defersdamived their rights to mandatory
withdrawal by waiting more than onear before seekg to withdraw)jn re H & W Motor

Express Cq 343 B.R. 208 (N.D. lowa 2006) (five-mdndelay following service of complaint
6
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significant amount of time)n re Mahlmann 149 B.R. 866, 869 (N.D. Ill. 1993) (“[T]he key
issue is when the moving party was first awayebankruptcy federal laws must be dealt with
resolving the case.”)n re Stavriotis 111 B.R. 154 (N.D. Ill. 199Q}the motion should be filed
“as soon as possible” after the grdarior withdrawal become clear).

Here, Burkart filed his action in banlgtcy court on July 26, 2012, and defenda
responded there on September 4, 2012. ECF No. 1 at 16. Defendants filed their motions
withdraw on November 14, 2014, more than two gdater. The claims have not changed, an
defendants do not argue any newst§ or legal issues have emerged since the original filing.
Discovery began September 18, 2014 and concluded on February 27, 2015 in bankruptcy|
and several status conéeices have been heltll.; see alsd&x. C, ECF No. 4-1. The court find
defendants’ motion to be untimely.

Judicial economy also weighs againsthdrawal, because the bankruptcy court
has expended significant time andawses overseeing this litigation.

Even assuming timeliness, defendatdshot identify any non-bankruptcy statuts
requiring this court’s expertise and thus mandatathdrawal. No deendant has asserted a
counterclaim, and the bankruptoyurt is fully competent to adjuchte the issues raised by the
adversarial complaintKelley v. JPMorgan Chase & Ca164 B.R. 854, 863 (D. Minn. 2011)
(“adversary proceedings cleadye core proceeding[s] within the meaning of 28 U.S.C.

8 157(b)(2)(H)") (citations omitted, alteran in original).
IV. CONCLUSION

The motion to withdraw reference is DEND. The Clerk of the Court is directe
to file this order ireach related case.

IT IS SO ORDERED.

DATED: March 6, 2015.

UNIT TATES DISTRICT JUDGE
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