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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SCOTT JOHNSON, No. 2:14-cv-2683-MCE-EFB
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

RAFAEL T. SOLORIO; MARIA D.
SOLORIO; ALFREDO SOLORIO, and
DOES 1-10,

Defendants.

This matter came before the court for hegron plaintiff's motion for default judgment
against defendants, ECF No. 11, on March 4, 20A%torney Amanda Lockhart appeared on
behalf of plaintiff. Defendants Rafael SolmrMaria Solorio, and Alfréo Solorio appeared pro
se. For the reasons stated belowjmiff’'s motion must be denied.

l. Background

Plaintiff initiated this action on Novemb##, 2014, alleging violations of the Americar

with Disabilities Act (“ADA”) 42 U.S.C. 88 1210&t seq, the California Unruh Civil Rights Act

(“Unruh Act”), the California Disable®ersons Act, and a claim for negligeAcECF No. 1.

! This case was referred to the undersigmeguant to Eastern §irict of California
Local Rule 302(c)(19) and 28 U.S.C. § 636(b)(1).

2 Plaintiff does not seek default judgment his negligence and California Disabled
Persons Act claims, and his motion for entry dad#é judgment does not address Federal Ru
Civil Procedure 54(b) (judgment not to be enteasdo one or more, but fewer than all of the
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The complaint seeks injunctive relief, and ateysi fees and costs, and damages under the
Unruh Act. Id. at 7. The docket reflects that defendamére served with a copy of the summg
and complaint on November 25, 2014. ECF Nio$, 6. Despite being properly served,

defendants failed to timely file an answén January 15, 2015, plaiff requested entry of

defendants’ default (ECF N@), which the clerk entered danuary 20, 2015. ECF Nos. 8, 9,
10. Plaintiff moved for defaujudgment against defendants (ENB. 11) and served by mail &
copy of the motion on defendants. ECF No.1#1-Plaintiff's motion seeks $8,000 in monetar

damages under the Unruh Act, as well as injuraelief and attorneys’ fees and costs.

According to the complaint, plaintiff is a qirgplegic and uses a wheelchair for mobility.

Compl., ECF No. 1 1. Defendants are the owaedsoperators of Solorio’s Market located @
2504 E Waterloo Road, Stockton, Californld. § 2. Solorio’s Market is a business
establishment and placé public accommodationld. { 7. The property lacks a single handic
parking space reserved for persons with disabilitieg] 8, and has a raised threshold at the
entrance door measuring 2 inches, which is greélager the 3/4 inch permitted for exterior slidi
doors or the 1/2 inch permitted for other types of dotds{ 9. Further, plaintiff alleges that th
clearance on the strike sidetbe doorway is insufficientld. § 10. Plaintiff also contends that
the transaction counter is 49.5 inches in heigihd, lacks a lowered 36 ing@ortion of counter toj
for individuals in wheelchairs to uséd. § 11. Plaintiff alleges th#tese architectural barriers
denied him the full and equal access to faesi privileges, and accommodations offered by
defendants on a visit he g®to the property in 2014d. 1 13. Plaintiff further alleges that
defendants’ failure to removedse barriers was intentiondt. 1 14.

1
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claims or parties absent required showing).

% The complaint also alleges a claim unther California Disabled Persons Act and a
claim for negligence. ECF No. 1 at 7-8. Plaintiff does not move for default judgment on th
claims, and his motion fails to address Wieetentering judgment on his ADA and Unruh Act
claims is appropriate at this tim&eeFed. R. Civ. P. 54(b).
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Il. Discussion
Pursuant to Federal Rule of Civil Prdcee 55, default may be entered against a party
against whom a judgment for affiative relief is sought who faik® plead or otherwise defend
against the actionSeeFed. R. Civ. P. 55(a). Howevéfa] defendant’s default does not
automatically entitle the plairfitito a court-ordered judgmentPepsiCo, Inc. v. Cal. Sec. Cans
238 F. Supp. 2d 1172, 1174 (C.D. Cal. 2002) (cibmgper v. Coombsr92 F.2d 915, 924-25
(9th Cir. 1986)). Instead, the decision to g@ntleny an application for default judgment lies
within the district court’s sound discretioAldabe v. Aldabe616 F.2d 1089, 1092 (9th Cir.

1980). In making this determination, tbeurt considers the following factors:

(1) the possibility of prejudice tthe plaintiff, (2) the merits of
plaintiff's substantive claim, (3) the sufficiency of the complaint,
(4) the sum of money at stakethre action, (5) the possibility of a
dispute concerning the material facts, (6) whether the default was
due to excusable neglect, a(®) the strong policy underlying the
Federal Rules of Civil Procedure favoring decisions on the merits.

Eitel v. McCoo] 782 F.2d 1470, 1471-72 (9th Cir. 1986In applying this discretionary
standard, default judgments are mofien granted than deniedPhilip Morris USA, Inc. v.
Castworld Products, Inc219 F.R.D. 494, 498 (C.D. Cal. 2003) (quotiepsiCo, Inc. v.
Triunfo-Mex, Inc. 189 F.R.D. 431, 432 (C.D. Cal. 1999)).

As a general rule, once default is enteredfdbtual allegations of the complaint are ta
as true, except for those ahgions relating to damage$eleVideo Systems, Inc. v. Heidentha
826 F.2d 915, 917-18 (9th Cir. 1987) (citations omitted). However, although well-pleaded
allegations in the complaint are admitted by defendant’s failure to respond, “necessary fac
contained in the pleadings, and claims wtaoh legally insufficient, are not established by
default.” Cripps v. Life Ins. Co. of N. Ap@80 F.2d 1261, 1267 (9th Cir. 1992). A party’s
default conclusively establish#sat party’s liability, although iloes not establisthe amount of
damages.Geddes v. United Fin. Group59 F.2d 557, 560 (9th Cit977) (stating that although
a default established liability, it did hestablish the extent of the damages).
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A. Americans with Disabilities Act

Title 11l of the ADA providesthat “[n]o individual shall ba&liscriminated against on the
basis of disability in the futhnd equal enjoyment of the goodsyvices, facilities, privileges,
advantages, or accommodations of any place of public accommodation by any person wh
leases (or leases to), oravptes a place of public accommodation.” 42 U.S.C. § 12182(a).
Discrimination includes “a failure to remove architeel barriers . . . in existing facilities . . .
where such removal is readily achievabl&d! § 12182(b)(2)(A)(iv). Under the ADA, the term
readily achievable means “easily accomplishalple able to be carried out without much
difficulty or expense.”42 U.S.C. § 12181(9).

“To prevail on a Title Il discrimination clainthe plaintiff must show that (1)[he] is
disabled within the meaning of the ADA; (2) theatedant is a private entity that owns, leases
operates a place of public accommodation; and (3) the plaintiff was denied public
accommodations by the defendant because of her disabi\tglski v. M.J. Cable, In¢c481 F.3d
724, 730 (9th Cir. 2007). Further, “[tjo succeedaoADA claim of discrimination on account O
one’s disability due to an archdtural barrier, the plaintiff must also prove that: (1) the existir
facility at the defendant’s place of business @nés an architectural véer prohibited under the
ADA, and (2) the removal of the barrier is readily achievabRair v. L & L Drive—Inn Rest.96
F. Supp. 2d 1065, 1085 (D. Haw. 2000).

Although “[t]he Ninth Circuit has yet to rulen whether the plairifior defendant bears
the burden of proof in showing that removal ofaachitectural barrier is readily achievable,” tH
Ninth Circuit, and various distri courts throughout the Ninth I€uit, have often applied the
burden-shifting framework set forth @olorado Cross Disability Coalition v. Hermanson
Family, Ltd, 264 F.3d 999 (10th Cir. 2001Y.esecky v. Garick, Inc2008 WL 4446714, at *2
(D. Ariz. Sept. 30, 2008) (citinoran v. 7—Eleven, Inc506 F.3d 1191, 1202 (9th Cir. 2007)

and various district court casés)n Colorado Crossthe Tenth Circuit stated that the “[p]lainti

* In Vesecky2008 WL 4446714, at *3, thdistrict court statethat the Ninth Circuit
“appliedColo. Crosswithout much discussion” iBoran v. 7—Eleven, Inc506 F.3d 1191, 1202
(9th Cir. 2007) (per curiam), withawn, 524 F.3d 1034 (9th Cir.2008). Although Baran
opinion cited by the district court Meseckyvas subsequently withdrawn and superseded on
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bears the initial burdeof production to present evidencatla suggested method of barrier
removal is readily achievable” and that if pl#inneets that burden, the burden shifts to the
defendant, who “bears the ultimate burden ofyes®n regarding its affirmative defense that
suggested method of barrier removal is not readily achievalmlo. Cross Disability Coal.
264 F.3d at 1006.

In Molski v. Foley Estates Vineyard and WinenyC, 531 F.3d 1043 (9th Cir. 2008), th
Circuit addresse@olorado Crosdglirectly for the first time.The court declined to apply
ColoradoCross’ burden-shifting framework in the contextlmdrrier removal from within histori
buildings and instead placed therden squarely on the defendarfhe court reasoned that by
requiring “the entity undertakinglterations [to] consult witthe State Historic Preservation
Officer,” the ADA guidelines for historic buildinggdace the burden on thedpy with the best
1
1

rehearing, the portion of the ofon relied on by the court Meseckyvas not altered in the late
Doran opinion. See Doran v. 7-EleveB24 F.3d 1034, 1047-48 (9th Cir. 2008).

® Circuit courts that have applied a bemeshifting framework to determine whether a
suggested method of barrier removal is readilyje@ble have disagreed about the quantum
evidence that a plaintiff must produce in arttemeet his initiaburden of productionCompare
Colo. Cross Disability Coal264 F.3d at 1009 (requiring thataintiff produce evidence,
including evidence that a “specific design” is ngadchievable and “precise cost estimates,” t
meet his initial burden of productiowyjth Roberts v. Royal Atl. Corb42 F.3d 363, 373 & n. 6
(2d Cir. 2008) (rejecting th€olorado Crosstandard and requiring ontlgat plaintiff articulate a
“plausible proposal for barrier removal”). THeference in the case law need not be resolvec
here on plaintiff's motion for default judgmemthere the allegations in the operative complai
are, as a general matter, taketras. Nonetheless, as discusbetbw plaintiff's allegations fail
to meet even the more lenient standard.

® Although the Ninth Circi declined to apply th€olorado Crossurden-shifting
framework inMolski, it has favorably cite@olorado Crosslsewhere. Ihentini v. California
Center for the Arts370 F.3d 837, 845 (9th Cir. 200#H)e Court of Appeals cite@olorado Cross
for the proposition that whetharmodification order will “fundaentally alter” a service or
facility under Title 11l of the ADA isan affirmative defense. Tl@&olorado Crosscourt supporte
its holding that whether removal of an architedtbearier is readily acleivable under Title 11l of
the ADA is an affirmative defense, and its léag application of a burden-shifting test, by
analogizing to the affirmative defense unttex ADA’s fundamental alteration provision. 264
F.3d at 1003-04. THeentini decision at least suggests that Ninth Circuit is not altogether
hostile to the reasoningahgave rise to th€olorado Crossurden-shifting test.
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access to information regarding the historicghgicance of the building” rather than “on the
party advocating for remedial measurés531 F.3d at 1048.

In Veseckyan opinion addressing baftolorado CrossandMolski, the District of

Arizona stated that while it was “mindful ofahnformational imbalance that may exist betweg

plaintiffs and defendants with respect to the eamkcost with which ahitectural barriers may
be removed . . . until the Ninth Circuit providedditional and specific instruction to the lower
courts [it] will follow the overwhelming majoritgf federal courts that apply the burden-shiftin
framework ofColo. Crossspecifically in cases where a loist building is not at issueVesecky
2008 WL 4446714, at *2. This cowagrees, especially in themtext of a default judgment
proceeding in which defendants hanat appeared. 42 U.S.C. § 12181(9).

Plaintiff's complaint alleges that he is amlividual with a disabity and that defendants,
as owners and operators of the marketjetehim public accommodation because of his
disability. He also alleges dismination due to three architectutarriers. His complaint fails,
however, to allege that the removalloé barriers is readily achievablBarr v. L & L Drive—Inn

Rest, 96 F. Supp. 2d 1065, 1085 (D. Haw. 2000).

RelyingonWilson v. Haria and Gorgi Corp479 F. Supp. 2d 1127, 1133 n. 7 (E.D. Cal.

2007), plaintiff argues that the issof whether removal of andunitectural barrier is readily
achievable is an affirmative defense. ECF No. Btd. That case does not assist plaintiff he
It appears to adophe reasoning dfolorado Crosswhich further held that where a plaintiff
meets his initial burden of presting evidence suggesting the mmal of the barrier is readily
achievable, “[d]efendant then bears the ultimateden of persuasion on affirmative defense t
barrier removal is not readilgchievable.” 264 F.3d at 10@3- Thus, while plaintiff's
complaint may be sufficient to state a claim, plaintiff's burden on his motion for default jud
is different. The court may takke well-pleaded allegations as true for purposes of satisfyin
1

1

" The court also stated that “congressianint behind the ADAupport[s] placing the
burden of production on the féedant.” 531 F.3d at 1048.
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the merits factor oFitel 2 necessary facts not containedtie complaint cannot be assumed.
Cripps v. Life Ins. Co. of N. Ap@80 F.2d 1261, 1267 (9th Cir. 1992).

Thus, even with the affirmative defense aspét¢he question, for plaintiff to shift the
ultimate burden of persuasion to the defense Héoefirs an initial burden of presenting either
factual assertions in the complaint which--ghli of the default may now be deemed proven, or
alternatively present some evidence with thigion which suggests thtétte removal is readily
achievable. Plaintiff’'s complaint contains no sadlegations and he presents no evidence at|all
on the matter with this motion. Thus, he fails&tisfy his initial burdemecessary to shift the
ultimate burden of persuasion to the defensecafdingly, on the record currently before the
court, plaintiff has failed to edtlish a prima facie Tid 11l discrimination claim. Thus, the merits
of plaintiff's substantive clans and the sufficiency of the complaint weigh against default
judgment.

Furthermore, several of the otHétel factors also weigh against granting plaintiff's
application for default judgment. As mearied above, defendants appeared at the March 4
hearing. Moreover, subsequent to the hearingdéfiendants filed an answer to the complaint,
ECF No. 15. Given defendantgpearance and answer, plaingifiould be able to obtain relief
absent default judgment and/or defendants’ faitorrespond may have been due to excusable
neglect. While the sum of monay stake is relatively small,e¢he is a strong policy in favoring|a
decision on the meritsEitel 782 F.2d at 1472 (“Cases should be decided upon their merits
whenever reasonably possible.”).

Accordingly, plaintiff's motion for defdtijudgment on his ADA claim must be denied.

B. Unruh Civil Rights Act

The Unruh Civil Rights Act provides: “All perssmwithin the jurisdiction of this state ar

D

free and equal, and no matter what their seog,reolor, religion, ancestry, national origin,

disability, medical condition, maritatatus, or sexual orientatioreagntitled to the full and equa

accommodations, advantages, facilities, privileges, or services in all business establishments of

8 782 F.2d at 1471-72.
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every kind whatsoever.” Caliv. Code 8§ 51(b). To prevaih his disability discrimination
claim under the Unruh Civil Rights Act, plaintiffiust establish that (1) he was denied the full
and equal accommodations, advantages, fagliprivileges, or services in a business
establishment; (2) his disability was a motivatiagtor for this denial; (3) defendants denied

plaintiff the full and equal accommodations, advaesdacilities, privileges, or services; and

defendants’ wrongful conduct caugadintiff to suffer injury, damage, loss or harm. Cal. Civil

Jury Instructions (BAJI), No. 7.92 (Fall 2009 Revision). Additionally, any violation of the A
necessarily constitutes a vittn of the Unruh Civil Rights Atc Cal. Civ. Code 8§ 51(fsee also
Munson v. Del Taco, Inc46 Cal.4th 661 (2009).

The Unruh Civil Rights Act provides forrainimum statutory daage amount of $4,000
per violation, and “any attorney’s fees that maydbeermined by the court in addition thereto.’
Id. 8 52(a). Plaintiff seeks $8,000damages for violation of tHénruh Civil Rights Act, based
on actual and one deterred visit to defendgrsperty. ECF No. 11-1 at 10; ECF No. 1 { 10.

Plaintiff's Unruh Act claim is based on defendla alleged violation of the ADA. Comp|.

1 24 (“Because the defendants violated the plaistiffhts under the ADA, they also violated 1
Unruh Civil Rights Act and are liable for damaggsAs explained abovelaintiff has failed to
show that he is entitled to default judgmbased on defendants’ allejeiolation of the ADA.
Accordingly, on the record curréy before the court plaintiff islso not entitled to default
judgment on his Unruh Act claim.

lll.  Conclusion

For the reasons state abowés hereby RECOMMENDED thatlaintiff’'s application for
default judgment, ECF No. 11, be denied withoiejudice to a subsagnt properly-supported
motion.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
8
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan,158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: September 15, 2015.
%MZ/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




