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8 UNITED STATES DISTRICT COURT

9 EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSEPH F. FRANKL, Regional Director No. 2:14-cv-02766-KIM-EFB

of Region 20 of the National Labor
12 | Relations Board, for and on behalf of the
13 gé;llg[l)\l’AL LABOR RELATIONS ORDER
14 Petitioner,
15 V.
16 | ADAMS & ASSOCIATES, INC.,
17 Respondent.
18
19 This matter is before the court oretpetition by Joseph F. Frankl, Regional
20 | Director of Region 20 of the National LalkiRelations Board (“NLRB” or “Board”), for
21 | temporary relief under 29 U.S.C. 8§ 160(j), pengdresolution of petitioner’s unfair labor practiges
22 | claim before the Board(Pet. for Inj., ECF No. 1.) Rpsendent Adams & Associates, Inc.
23 | (“Adams” or “respondent”) opposes the motion.e$R’t Opp’'n, ECF No. 17.) The court held a
24 | hearing on January 23, 2015, at which Josephdriison appeared for petitioner and Michael
25 | Pedhirney appeared for respondefss. explained below, the court GRANTS the motion.
26 || /1
27 | 1
28 || /I
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l. BACKGROUND

A. Regulatory Framework
An understanding of the regulatory frangek and the administrative process of

unfair labor-practice adjudications informs ttwurt’s decision on petitioner’'s motion for an

injunction. Section 7 of the Nianal Labor Relations Act (“NLRA”) guarantees employees the

right to “self-organization, to form, join, orsist labor organization§) bargain collectively
through representatives of their mwhoosing, and to engage itet concerted aigities for the
purpose of collective bargaining or other mutaidl or protection.” 29 U.S.C. § 157. Section
prohibits employers from engaging in “unfiabor practices,” includig interfering with,
restraining, or coercing engyees in the exercise of their section 7 rigiots§ 158(a)(1), and
prohibits employers from discriminating agaiastployees “in regard to hire or tenure of
employment or any term or cotion of employment to encouragr discourage membership ir
any labor organizationjd. § 158(a)(3).

The NLRA also empowers the NLRBadjudicate labor disputes, including

“unfair labor practices” chargdiled by private partiesNLRB v. Sears, Roebuck & C421 U.S.

132, 138 (1975). “[T]he process adjudicating unfair lakbmpractice cases begins with the filing

by a private party of a ‘charge.’Id. (citations omitted). Then the NLRB’s Office of General
Counsel investigates the charge and decwdeether a “complaint” should be fileGee idat
138-39. As a practical matter, the General Coumseldelegated the initidetermination of
whether to issue a complaint to NLRBd#enal Directors. 29 C.F.R. 88 101.8, 102.10.
Petitioner here is the Regional Director Region 20, which includes Northern California.

Once a complaint has been filed, am#wistrative Law Judge (“ALJ”) presides
over a formal trial and files a decision. If no ¢élyexceptions to the ALJ’s decision are filed,
ALJ’s decision automatically becomes the decision of the Board; otherwise, the Board will
review and decide whether there has beemndair labor practice. The Board’s decision may
then be enforced by, or appeateda federal court of appealkl. 8§ 101.10-101.12.

It “takes considerable time—sometimes years—for the administrative proces

conclude.” Frankl v. HTH Corp(HTH Corp. I), 650 F.3d 1334, 1340 (9th Cir. 2011). “As a
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result of ‘the relatively sloyprocedure of Board hearing andler, followed many months later
by an enforcing decree of the circuit court opeals it may be possiblerfpersons violating the
act to accomplish their unlawful objective before being placed under any legal restraint an
thereby to make it impossible or not feasituethe Board to restore the status quta’ (internal
alteration and quotation marks omitted) (quot Rep. No. 80-105, at 27 (1947)). The NLR
was amended to include section 10(j) to remedy this problém.

Importantly for a decision on the pendimotion, section 10(j) of the NLRA, 29
U.S.C. § 160(j), empowers the NLRB to apply tederal district court for temporary injunctivg
relief once a complaint has issued assertiatjahcompany is engaging in an unfair labor
practice. In this case, on June 10, 2014, t@&@nento Job Corps Federation of Teachers, A
Local 4986 (“Union”), filed a charge with the NLRBIlleging respondent engaged in unfair la
practices in violation of seioh 8(a)(1), (3), and (5) of the NLRA. (ECF No. 1 at 2.)
Subsequently, the Union amended this charge twicel On October 1, 2014, the Union filed
second charge, alleging furtheolations of the NLRA. I@.) Both charges were referred to
petitioner Regional Director, whapon investigation, is&al an amended consolidated compls
against respondentld( at 3.) At hearing, petitioner’s cosel clarified that the Board approvec
the complaint. Also at the time of the hearamgthe instant motion, thgarties notified the court
that a hearing was scheduled before the ALJ on da@6a2015. As of the daof this order, th
parties have not provided afyrther information on the outcome of that hearing.

B. Facts Likely to Be Proven

The court notes at the oatghat, “[ijn a § 10(j) case, the district court is not the
ultimate fact-finder, but merely determines wisatt§ are ‘likely to be proven’ to determine if t
standard for an injunction has been md®ye ex rel. N.L.R.B. v. Excel Case Re&38 F.3d 69,
71 n.2 (1st Cir. 2001) (citingsseo v. Pan Am. Grain C&805 F.2d 23, 25 (1st Cir. 1986)). Th
following factual background is drawn from petitioner’s and respondent’s submitted eviden
and the court has weighed the evidence only textent necessary to determine the facts “lik

to be proven” with respect to the requested injunctidn.
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Respondent operates youth and childr@nograms for governmental agencies
and has operated at the Sacramento JobsCoepter (“Center”) since March 2014. (Gagnon
Decl. 11 3, 5, ECF No. 17-7.) Specifically, resgent is responsibfer the residential,
counseling, career, prepaoat, career transitionna wellness services futans at the Center.
(Id. 15.) Genesther M. Taylor (“M3aylor”), the individu&at issue in the complaint, worked
a Resident Advisor (“RA”) at the Center frokugust 2008 to March 2014. (Taylor Aff. at 24,

ECF No. 7-3.) At the time Ms. Taylor begannkiog at the Center, her employer was Horizons

Youth Services (“Horizons”), spondent’s predecessoid.] Ms. Taylor became the presiden
of the Union approximately fowrears ago, in or about 2011d.(at 2.)

Before starting its operation at the Centespondent initiated veus activities to
facilitate the transition from Horizons to respentl (Gagnon Decl. 1 &CF No. 17-7.) With
that purpose, respondent’s Executive Direclonmy Gagnon (“Mr. Gagnon”), visited the Cen
in February 2014 to conduct interviews foe theputy Center Directguosition, the highest-

ranking position at the Centerld() After conducting intervies, Mr. Gagnon hired Kelly

McGillis (“Ms. McGillis”) as the Deputy Center Directorld() Because respondent had a shaqrt

period within which to conduct interviews for appositions, it had “several representatives at

the site to conduct job imé@ews, including Mr. Gagnon, M&4cGillis, respondent’s then-
Human Resources Directbialerie Weldon, and sigther individuals. I¢l. { 12.) While Mr.
Gagnon was the final decision-maker as to whommre, he “relied healy on the feedback of
the interviewers.” 1¢.)

Beforeconductingnterviews,respondens managers consulted with Horizons’

AS

ter

managers about the qualifications of potentigbleyees. (ECF No. 7 at 6—7.) One of Horizons’

managers with whom Ms. McGillis consultegs Residential Manager Lee Bowman. (Bowman

Decl. 11 5-7, ECF No. 17-8.) Based on her gltagon, Ms. McGillis sgned a form entitled
“Justification for Disqualificiion of Potential Employment” for Ms. Taylor on February 27,
2014, the day before Ms. Taylor’s interview daf®cGillis Decl. § 14, E€ No. 17-3.) That
form, in relevant part, provides: ‘&esther Taylor is not eligible @for qualified to [sic] an offe

of employment with Adams and Associates, Inc.. for the following reason[]: Adams has a
4
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reason to believe, based upon written credibleméion from a knowledgeable source, that this

employee’s job performance while working on therent contract has been unsuitable.” (ECH
No. 7-3 at 97.)

Respondenteganinterviewingapplicans for the RA positions on February 27,
2014. (ECF No. 7 at 7; ECF No. 7-3, Ex. 5.) Respondent documented each interview witl

Interview Evaluation Form, on whidhe interviewer graded apg@licant with a numerical scorg

between one and four in nine ageies, with a score of one beitlge best. (ECF No. 7-3, Ex. 5.

Ms. Taylor interviewed with Ms. McGillis foan RA position on February 28, 2014. (McGillis
Decl. 16, ECF No. 17-3.) Ms. McGillis recordeer impressions of Ms. Taylor on an Intervi
Evaluation Form and a File Note. (ECB.N-3 at 92-97.) Respondent did not extend Ms.
Taylor a job offer. (Gagnon Decl. § 15, ECF N@-7.) It did, however, hire the Union’s Vice
President, Charles King, and Shop Steward, SBedadnax. (ECF No. 17 at 16 n.12.)
Il. STANDARD

Section 10(j) authorizes astiict court to grant injunacte relief “it deems just andg
proper.” 29 U.S.C. 8§ 160(j). “To decide gther granting a request for interim relief under
Section 10(j) is ‘just and proper,’sirict courts consider the traidinal equitable criteria used in
deciding whether to grantmeliminary injunction.” McDermott v. Ampersand Publ'g, LL.693
F.3d 950, 957 (9th Cir. 2010).

A court may issue a preliminary injunctitmpreserve the relative positions of t
parties pending a trial on the meritdniv. of Tex. v. Camenisch51 U.S. 390, 395 (1981). Th

party seeking injunctive relief ,stishow that “he is likely to succeed on the merits, that he is

likely to suffer irreparable harm in the absencereliminary relief, that the balance of equitie$

tips in his favor, and that an injunction is in the public interé@tihter v. Natural Res. Def.
Council, Inc, 555 U.S. 7, 20 (2008).

Before the Winter decision, the Ninth Circugmployed a “sliding scale” or
“serious question” test, which allowed a courb&dance the elements thie test “so that a
stronger showing of one element may effa weaker showing of anothe&lliance for the Wild

Rockies v. Cottrell632 F.3d 1127, 1131 (9th Cir. 2011)edently, the Circuit found that its
5
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sliding scale test survivédlinter. a court may issue a prelimilyanjunction when a petitioner
raises serious questions going to the meritsd@maonstrates that thelaace of hardships tips
sharply in his favor, so long as the coalgo considers the remaining two prongs of
theWintertest. Id. at 1135. However, a court need nedich the other prongs if the moving
party cannot as a threshold matter demons#étair chance of success on the meritBimentel
v. Dreyfus 670 F.3d 1096, 1111 (9th Cir. 2012) éntal quotation marks omitted).

“In all [NLRA] cases, however, the B®nal Director must establish that
irreparable harm is likely, nqist possible, in order to oltea preliminary injunction.”"HTH
Corp I, 650 F.3d at 1355. Moreover, the court “mustleate the traditionaquitable criteria
through the prism of the underlyingnpose of section 10(j), which te protect the integrity of
the collective bargaining process angbteserve the Board’s remedial poweld.

A district court’s grant of a 8 10(j) @ifminary injunction willbe reversed “only
where the district court abused its discretiobased its decision on an erroneous legal stand
or on clearly erroneous findings of factd.

A. Likelihood of Success on the Merits

“On a 8§ 10(j) petition, likehood of success is a functiontbe probability that the
Board will issue an order determining that timair labor practices alleged by the Regional
Director occurred” and that a fa@é court of appeals “would graatpetition enforcing that orde

if such enforcement were soughtdTH Corp. | 650 F.3d at 1355. In making this determinat

ard

-

on,

the court must “factor in the digtt court’s lack of jurisdictiorover unfair labor practices, and the

deference accorded to NLRB determioas by the courts of appealsMiller for & on Behalf of
NLRB v. Cal. Pac. Med. Ctrl9 F.3d 449, 460 (9th Cir. 1994Accordingly, “the regional
director in a 8§ 10(j) proceeady ‘can make a threshold shiomy of likelihood of success by

producing some evidence to suppbe unfair labor praice charge, togethavith an arguable

legal theory.” HTH Corp. | 650 F.3d at 1356. “But if the Dirextdoes not show that success is

likely, and instead shows only that there are semué&stions going to the merits, then he mus
show that the balance of hardships tilts shyamphis favor,” as welas the other equitable

i
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elements for preliminary injunctive reliefd. (citing Alliance for the Wild Rockie$32 F.3d at
1135).

Moreover, in this case, the court accdittie Regional Director special defereng
because the Board took the rare step of enalptbie Director’'s Sewn 10(j) petition.”

Frankl ex rel. NLRB v. HTH CorgHTH Corp. I1), 693 F.3d 1051, 1062 (9th Cir. 2012).
Deference is warranted here because the Boandisrsement may “signal [its] future decision
the merits, assuming the facts alleged ingétion withstand examination at trialld.
(quotingSmall v. Avanti Health Sys., LL.661 F.3d 1180, 1187 (9th Cir. 2011)).

Petitionercontendsespondat has engaged in unfair labjaractices in violation o
the NLRA in two ways: (1) respondent did not hdenesther Taylor (“MsTaylor”) because of
her union activities; and (2) rgendent unlawfully barred Ms. Taylmom its property. (ECF
No. 7-2 at 1-2.) Petitioner askss court to grant interim injutive relief under section 10(j) of]
the NLRA, ordering respondent to (1) restore Ms/l@iato her former position, or if the positio
no longer exists, then to a subtally equivalent position;rad (2) rescind respondent’s rule
barring her from the propertyld( at 3.)

RespondentounteraVis. Taylor was not hired because she was not qualified.
(ECF No. 17 at 6-9.) As to Ms. Taylor’s assdo the center, respondent counters petitioner’
request is moot because “Ms. Taylor is nownmted to come on to the site for bargaining anc
other purposes.”lq. at 25-26.)

1. Respondent’s Decision ntut Hire Ms. Taylor

Petitioner argues there is a stronglliik@od he will prove respondent unlawfully
refused to hire Ms. Taylor because of her position as the Union president and because of
related activities. (ECRo. 7-2 at 16.)

Section 8(a)(3) of the NLRA prohibitsi&trimination in regard to hire or tenure
of employment or any term or condition of glmyment to encourage or discourage members
in any labor organization . . ..” 29 U.S.C. 8 1588). A new owner cannot refuse to hire its
predecessor’'s employees solely hessaof their union membershigcott on Behalf of N.L.R.B.

v. Pac. Custom Materials, InQ39 F. Supp. 1443, 1452 (N.D. CHD96). In a section 8(a)(3)
7
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case, such as this, the Board usedailirden-shifting scheme articulatedpnight Line, A
Division of Wright Line, In¢.251 N.L.R.B. 1083 (1980), to determine whether an employer
motivated by anti-union animugdlealthcare Employees Union, Local 399, Affiliated With Se
Employees Int’l Union, AFL-CIO v. N.L.R,B63 F.3d 909, 919 (9th Cir. 2006). Undéright
Line, petitioner must “make a prima facie showsugficient to support the inference” antiuniof
animus “was a ‘motivating factor’ in the empleigedecision. Once this is established, the
burden will shift to the employer to demonstréttat the same action would have taken place
even in the absence of protected conduklgalthcare Emps. Unigl63 F.3d at 919 (quoting
Wright Ling 251 N.L.R.B. at 1089). Although petitier retains the ultimate burden of
persuasion before the Board itself, “once the @dr@ounsel establishes that antiunion animu
was a motivating factor, the employer bears thedmaf establishing ...the inevitability of
termination.” Schaeff Inc. v. NLRB13 F.3d 264, 267 n.5 (D.C. Cir. 1997). “In establishing
Wright Linedefense, the employer is free to show,gxample, that it diciot hire particular
employees because they were not qualified foattaélable jobs, and that it would not have hir
them for that reason even in the absence ofititeevful considerations. Similarly, the employsg
is free to show that it had fewer unit jobs thhere were unit employee$ the predecessor.”
Planned Bldg. Servs., InB47 N.L.R.B. 670, 674 (2006).

Because the “employer will seldom atithat it was motivated by anti-union
animus,” “circumstantial evidence is sufficientdstablish anti-union” animus was a motivatin
factor in the decision to terminate an employeealthcare Emps. Unigl63 F.3d at 919.
Indicia that support an inferentd®at anti-union animus was a mating factor in the terminatio
of an employee include: (i) the employer’'s knodge of the employee’s union activity, (ii) the

employer’s “antipathy toward” union activity, and)(f'the timing of the adverse employment

action.” E.C. Waste, Inc. v. NLRB59 F.3d 36, 42—-43 (1st Cir. 2004¥,cord Healthcare Emps|

Union, 463 F.3d at 919—20.

After carefully considering the partiem’guments and the evidence in the record,

as discussed below, the court finds the evidenttgomer has presented sufficient to establish
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likelihood of success on the merits. It is undispuked respondent did not hire Ms. Taylor.
Thus, the sole question is whether thatisien was motived by antiunion animus.

First, petitioneris likely to show respondent’s knovdge of Ms. Taylor’'s Union
position and activities. Mr. Gagnatates that Ms. Taylor infored him during three meetings
before the interview that she was the Union ieleg. (Gagnon Aff., ECF No. 7-3 at 76.) In
addition, Mr. Gagnon states he interacted With Taylor on two other occasions before the
completion of the hiring.1d.) On one occasion, before respent had completed its hiring, M
Taylor went to the transdh office and requested desc¢igms of available jobs.Id.) On another
occasion, “as [respondent] was making decisionsveneir not to hire,” Ms. Taylor inquired
about “a hiring decision canother employee.”ld.) Respondent did not respond to Ms. Taylq
inquiry. (d.) Respondent’s knowledge of Ms. Tays union membership is further
corroborated by Ms. McGillis.Id. at 98.) Ms. McGillis statethat when she interviewed Ms.
Taylor, she “was aware that [MBaylor] was the Union President” because Ms. Taylor inforn
her during the interview about her involvemeith the Union and Ms. McGillis “may have
known it before then.” I1¢. at 102.) Hence, there is sufficient evidence of respondent’s
knowledge of petitioner’s union activities.

Second, petitioner is likely to shawspondent’s decision was motivated by
antiunion animus. For example, on her in&wnote, Ms. McGillis commented, with no
explanation, that when Ms. Taylwent to the transition officéer “behavior was found to be
inappropriate and quite demandingld.(at 115.) Ms. Taylor providea different explanation o
her first visit to the transitionffice. On February 14, 2014, she wémthe transition office and
asked to speak with Mr. Gagnorid.(at 26.) But because Mr. Gagnon was unavailable, Ms.
Taylor asked another person in the office taspon to Gagnon that in [her] capacity as Unioj
President, [she] needed a copy ofdaltumentation handed to the [RAs]It.j Ms. Taylor
never received those documentkl.)( The Board can reasonably find that what Ms. McGillis
refers to as “inappropriatend quite demanding” behavior wdls. Taylor exercising her
authority, as the Union Presidetd,act for all Union membersSeeBruce Packing Co., Inc357

N.L.R.B. No. 93, at *18 (Sept. 28, 2011) (noting “accusing an employee of having a ‘bad
9
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attitude’ has long been considdra veiled reference to teenployee’s protected concerted
activities”); Promenade Garage CorB14 N.L.R.B. 172, 179-80 (1994) (an employer’s
complaint about an employee’s “work attitude™an euphemism for a prounion attitudeCpok
Family Foods311 N.L.R.B. 1299, 1319 (1993) (companginager’s reference to employee’s
“bad attitude” deemed, in context,lbe a reference to union activities)cCotter Motors Cq.
291 N.L.R.B. 764, 771 (1988) (manager told empkghe had “bad attitude” after she voiced
grievances on behalf of other employees, Whias deemed evidence of unlawful motive in h
subsequent discharge).

The Board may also find Ms. McGillistomment about Ms. Taylor’s interview
date is additional circumstaatievidence of antiunion animuss. McGillis found it “odd and
concerning” that Ms. Taylor interviewed “on tlaest day for incumbent applicants to apply.”
(ECF No. 7-3 at 115.) Respondent does not explain, and it is unclear to this court, why th
of Ms. Taylor’s interview was ftevant to respondent’s decisiant to hire when respondent’s
purported reason for not hiring M8aylor was that she wamqualified. Ms. McGillis’s
comment raises a red flag because respondeémodiannounce any deadlines for employees
complete their interviews (ECF No. 7-3 at 33%:34spondent was responsible for scheduling
interviews, not the applicants; and Ms. McGilhgerviewed and recommended for hire other
applicants who interviewed on or aftee date of Ms. Taylor’s intervievséeECF No. 7-3 at
147-48, 150, 151, 152, 154, 156, 159, 164-&BeU.S. Marine Corp.293 N.L.R.B. 669, 670
(21989) (an unlawful refusal to hire may be shdwrflack of a convincing rtgonale for refusal to
hire the predecessor’'s employees; [and] inb@st hiring practices. . evidencing a
discriminatory motive”).

Ms. McGillis’s characterization of Ms. Jlor's description of the challenges sh¢
faced while working as an RA may provifigther circumstantial evidence of animus.
Specifically, in the interview note, Ms. McGillgtates that during theterview, Ms. Taylor
“expressed having a challenge axgbressed being overwhelmedmthe number of students in

her charge (38) . . . [and] she had a hard tigeplhg up with her duties.” (ECF No. 7-3 at 11°

D
—

P date

o

the

D
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Those comments are inconsistent with Ms. McGillis’s own documentation and are contradjcted
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by Ms. Taylor. For instance, on the interviewaluation form, Ms. McGillis identified the
number of students in¢hdorm as 23 and not 38ld.(at 114.) Further, while Ms. Taylor said
“some of the students could bkallenging,” she specifigtiat she “maintained [her]
professionalism with them.”ld. at 34.) She “never saidah[she] had trouble handling [her]
dorm.” (d.)

Ms. McGillis also wrote on the interviemote that Ms. Taylor “stated that she W
not interested in any other positions except for [RA]J” &t 115), and also ned on the interview
evaluation form that Ms. Taylor was rinterested in a supervisory positiad. (@t 114). Ms.
McGillis “thought the Resident@rdinator position might be a betférfor [Ms. Taylor] . . .
because [Ms. McGillis] wanted . . . to incre@i§ks. Taylor's] chances of being hired by applyir
for more positions.” Ifl. at 101-02.) However, Ms. McGillisexplanation is inonsistent with
the Disqualification Form, which was preparedope the interview and provides Ms. Gillis is
ineligible for employment with respondentd.(at 109.) In addition, Mslaylor states that whe
Ms. McGillis asked her why she only applikx the RA position, Ms. Taylor responded she
“could not go for another position because [she] was the Union President and [she] wante
maintain [her] presidency.”ld. at 34.) Petitioner’s observati is correct: “the Board would
reasonably interpret McGillis’s observation that [Miaylor] was not interested in a supervisot
position as a shorthand referencéhter] desire to remain Unidaresident and to stay in the
bargaining unit.” (ECF No. 7 at 21.)

In these circumstances, the court &ipetitioner has met his burden of making
prima facie showing sufficierib support the inference that antiunion animus was a motivatir
factor in respondent’s decisiodccordingly, the burden shifts tespondent to demonstrate th
same action would have taken place even in teerade of protected conduct. To overcome t
prima facie showing, the employer bears the burden of persu&oitt on Behalf of N.L.R.B.
939 F. Supp. at 1453. Here, the court finds redpnot has not rebuttedtgg®ner’s prima facie
case.

ResponderassertshatMs. McGillis did not recommend Mdsaylor for hiring

“largely based upon Ms. Taylortepresentation that she believat supervising twenty-three
11
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sleeping students during the graveyard shifthich the students were sleeping was a
‘harrowing’ experience.” (ECF No. 17 at 1&Respondent further arguéids. McGillis believed
that during the interview, Ms. Taylor did nobpide Ms. McGillis withany strong sense of her
accomplishments, leadership skills,har interpersonal skills.”ld.) As evidence that Ms.
Taylor described her experienakbeing responsible for twenrthree students “harrowing,”

respondent submits Ms. McGillisgeclaration. (ECF No. 17-3 2+10.) It provides as follows:

| found this troublesome because Ms. Taylor worked the graveyard
shift for Horizon [sic], during with the students were asleep for
the most part. Unlike Horizon, Adams’s model was to assign each
[RA] sixty students. If Ms. Taglr believed that it was “harrowing”

to supervise twenty-three studentho were sleeping, she would be
even more overwhelmed supervising sixty students.

(McGillis Decl. § 18, ECF No. 17-3.)

As noted above, however, petitiones atroduced sufficient circumstantial
evidence, and respondent cannot defeat peétis showing simply by presenting conflicting
evidence.HTH Corp. I, 693 F.3d at 1063 (“Conflicting evidence in the record ‘does not
preclude the Regional Directtom making the requisite showing for a section 10(j)

injunction.” (internal quotation marks omitted))n addition, respondent has not explained hc

Ms. Taylor was not qualified fahe RA position when she had been working as an RA for six

years before respondent began operating at theeCe(Taylor Aff. a23, ECF No. 7-3.)

The court finds petitioner has demonsdaa likelihood of suces on the merits ¢
the unfair labor practeclaim at issue. Petitioner has, & tery least, presented some eviden
and an arguable legal thednysupport its positionSeeHTH Corp. Il, 693 F.3d at 1063.

2. Limitation on Access to Center

The court need not analyze petitioneesand basis for relief in depth, in light o
its granting the request for Ms. Taylor’s instateme3geSouza v. California Dep’t of Transp.
No. 13-04407, 2014 WL 1760346, at *6 (N.D. Cal. MayY014). Respondent previously has
given Ms. Taylor access to the Centertfa purpose of representing union members in
grievance proceedings and other union-relatettiensa including collective-bargaining session

that occur there. While respondent suggestgatuntary action mooisetitioner’s request for
12
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full access, it has imposed an advance notifioatmndition on Ms. Taylor’s access. (ECF No
17 at 25-26.) If Ms. Taylor accepts the instatenoffer, she will presumayp have access to thg
Center generally in connection with her wowithout the requiremeérof providing advance
notice. So that her abilityp access the Center is unimped@dall purposes relevant to
petitioner’s motion, the court grants ttegjuested access provision as well.

B. Irreparable Harm

In the section 10(j) conteXirreparable injury is established if a likely unfair
labor practice is shown along with a present orantging deleterious effect of the likely unfair
labor practice that would likely nde cured by later relief. HTH Corp. | 650 F.3d at 1362.
“[T]he discharge of active and open union suppsrtesks a serious adverse impact on emplo
interest in unionization and caneate irreparable harm to tbellective bargaining process.”
Excel Case Read®38 F.3d at 74 (internal quotation magksl alteration omitted). “Moreover
the fear of employer taliation after the firingpf union supporters is axtly the ‘irreparable
harm’ contemplated by 8 10(j).Id. at 75. Accordingly, the Nint&ircuit has held “a likelihood
of success as to a § 8(a)(3) violation with regardnion activists thaiccurred during contract
negotiations . . . largely eslahes likely irreparable harmpsent unusual circumstance$iTH
Corp. |, 650 F.3d at 1363.

Here, as previously discussed, petitioner has shown a likelihood of success
merits as to a section 8(a)(@blation, which “estabthes likely irreparalel harm, absent unusu
circumstances.ld. at 1163. For example, Ms. Tayldfians that “the nunber of confirmed
members in the bargaining unitdhdecreased to only two frorba@ut twenty or so,” (ECF No.
17-3 at 38—39).See Excel Case Read®B8 F.3d at 74 (the chilling effect on unionization and
collective bargaining is importantim). In addition, at the heag, the parties represented to |
court that the Union and respondent have ye¢acht an agreement on contract terms.

Moreover respondent’srgumenthatpetitioner’s delay in filing the § 10())
petition “weakens [the] claim that irreparable harm will occur in the absence of a prelimina
injunction” is unpersuasive. (ECF No. 17 at 2Ri¢re, Ms. Taylordarned about respondent’s

decision not to hire her in Meh 2014; the Union filed itsr§t charge on June 10, 2014; the
13
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Board issued an amended consolidated contpdaitNovember 24, 2014; and petitioner filed t
8 10(j) petition on November 25, 2014. (ECF No. Ihis timeline reflects the reality that the
Board must have sufficient amount of time to stigate the charge before filing a petition for
injunction. At the hearing, pétoner’'s counsel confirmed the teline was consistent with the
NLRB guidelines.SeeHTH Corp. | 650 F.3d at 1363Reichard v. Foster Poultry Farmd25 F.
Supp. 2d 1090, 1101 (E.D. Cal. 2006) (five-month passage of time; “[d]elay in the federal
bureaucracy is an unfortunate ramitioa of the operation of government9ee als@verstreet
v. El Paso Disposal, L.P625 F.3d 844, 856 (5th Cir. 2010)dkteen-month passage of time n
a bar to injunction)Muffley ex rel. N.L.R.B. v. Spartan Mining C870 F.3d 534, 545 (4th Cir.
2009) (same).

Accordingly, the court finds that petitioner has shown irreparable harm will i
result in the absence of interim relief.

C. The Balance of Hardships and Public Interest

The Ninth Circuit has held that a district court’s determination that the “Regig
Director had shown likely irreparable harm to the collective bargaining process meant that|
was also considerable weight on his fiehe balance ahe hardships.HTH Corp. | 650 F.3d
at 1365. Likewise, if “the Director makes &ostg showing of likelihood of success and of
likelihood of irreparable harm, tHairector will have establisheddhpreliminary relief is in the
public interest.”ld.

Here, for the reasons stated above Régional Director hashown that the unfai
labor practice claim will likely succeed and thatpaeable harm is likely to result; the balance
hardships and the public interest tlsupport granting intem relief.

Moreover respondent’srgumentthat“instating Ms. Taylowould . . . unjustly
injure Adams” because it “will necessarily reguAdams to terminate a qualified [RA],” is
unavailing (ECF No. 17 at 245eeAguayo for & on Behalf of N.L.R.B. v. Tomco Carburetor
Co, 853 F.2d 744, 750 (9th Cir. 1988) (noting “the rights of the employees who were
discriminatorily discharged are superior to tights of those whom the employer hired to take

their places”)pverruled on other grounds Iiller, 19 F.3d at 457. In addition, the
14
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disproportionate impact of not hiring Ms. Taylgiven her leadership position and the small s
of the bargaining unit at the Center, also weighswor of finding the balance of hardship fact
favors petitioner. (ECF No. 7-3 at 127.) Finatlye public interest factor weighs in favor of

injunction because it is necess&myprevent an alleged unfaitdar practice from succeeding du
to delay in the administrative processee HTH Corp.,1650 F.3d at 1365 (noting “the public

interest is to ensure that an unfair labor praotvdl not succeed because the Board takes too

to investigate and adjudicate the charge). Adogiy, the injunction promeats the public interes

by preserving the NLRB’s remedial powendathe balance of hardships favors injunctive
relief. See id.Therefore, the court finds that injunctiradief is in the public interest, and the
balance of hardships favors grantingiog@ner’s request for interim relief.

Accordingly, the court GRANTS petitioner’s request.
1. MOTION TO STRIKE

Also pending before the court is resplent’s motion to strike. (ECF No. 21.)
Respondent requests that this court striketi@Xranscript of Valerie Weldon'’s interview
(“Weldon deposition”); (2) the Second Amendedmplaint filed by petitioner; and (3) all

portions of the reply brief filed by petitioner thafer to the Weldon deposition and to the Sec

ize

e

long

ond

Amended Complaint.Iq. at 1.) Respondent argues the court should grant its motion “because

the Region presented this evidence for the first time, in connection with its Rebuttal
Memorandum, thereby depriving Adams the opaty to address such evidence in its
Opposition.” (d.)

The court need not address this moberause, in deciding petitioner’'s motion
temporary relief, the court doast rely on the new facts introduced, for the first time, with
petitioner’s reply.SeeZamani v. Carngs491 F.3d 990, 997 (9th Cir. 2007) (“[D]istrict court
need not consider arguments raised for the first time in a reply brief.”).

V. EVIDENTIARY OBJECTIONS

Concurrent with its opposition brief, respondent has filed evidentiary objectic
certain parts of Ms. Taylor’s affidavitS€eECF No. 17-1.) The court need not address thosq

i
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objections because it does not rely on the drkds. Taylor’s affidavit to which respondent

objects in deciding what facts aredli¢ to be proven for purposestbe instant temporary relief

V.

CONCLUSION

For the foregoing reasons, the court finds thjunctive reliefis “just and proper,’

29 U.S.C. 8§ 160(j), and the Regal Director’s petition for t@porary relief is GRANTED.

The court HEREBY ORDERS respomtigits officers, representatives,

supervisors, agents, servants, employees, at®raag all persons acting on its behalf or in

participation with it to take the following stepsnding the final dispason of the matter:

a. Offer Genesther Taylor immediate ingtiaent to the jolposition which she

previously held with hepredecessor employer Horizons, or to a substantial
equivalent position if her position noenger exists, without prejudice to
Taylor’s rights and privileges, displag, if necessary, any newly hired outsig

applicants;

. Permit Genesther Taylor access to the Sacramento Job Corps Center for

purpose of representing union membergrievance proceedings and other

union-related matters (such edlective-bargaining sessis) that occur there;

c. Within fourteen (14) days of the datetbfs Order, post copies of the Distric

Court’s Order at the Sacramento Job Corps Center located in Sacramento,

California, in all places where notictsits employees are normally posted,;
maintain these postings during the Boaradministrative proceeding free frg
all obstructions and defacements; gralhemployees free and unrestricted

access to said postings; and grant to ag#ttse Board reasonable access t

its facilities to monitor complianoeith this posting requirement; and

. Within twenty-one (21) days of the isswce of this order, file with the court

and serve upon the Regional DireavdiRegion 20 of the Board, a sworn
affidavit from a responsible official deribing with specificity the manner in
which respondent has complied witle tterms of the Qier, including the

locations of the posted documents.
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The court ADDITIONALLY ORDERS thato later than seven (7) days after th

ALJ issues the final recommendatj the parties shall file a JoiStatus Report with the court

briefly setting forth the decision of the ALJ atid schedule for further proceedings before th

Board.
IT1S SO ORDERED
DATED: February 9, 2014.

TATES DISTRICT JUDGE
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