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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JEFFREY A. JURGENS, JR., No. 2:14-cv-02780-KIJM-DB
12 Plaintiff,
13 V. ORDER
14 | M. DUBENDOREF, et al.,
15 Defendants.
16
17 After relying on a paper-based calendaring system for over three decades,
18 | defendants’ counsel missed expdisicovery deadlines in this @adue to a clerical error.
19 | Defendants’ counsel immediatelyotosteps to provide plaintiff withis clients’ expert reports,
20 | but the cut-off for all expert discovery haspad and defendants now move the court to deem
21 | timely their expert disclosures. Mot., ECIB.NI4. Plaintiff opposes and asks for complete
22 | exclusion of defendants’ experts. Opp’n, EC#. M5. Because the court finds defendants’ delay
23 | constitutes excusable neglect, the courABIRS defendants’ madin and modifies the
24 | scheduling order to permit the partiesmpletion of expert discovery.
25 | /I
26 | /I
27 |
28 | /I
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l. BACKGROUND

Plaintiff filed this case on Noweber 26, 2014. Compl., ECF No. 1. On
October 16, 2015, the court issued a pretrial daley order, which it modified on September
2016, based on the parties’ stigtibn. Scheduling Order, EQ¥o. 23; Am. Scheduling Order,
ECF No. 32. The amended scheduling ordertket$ollowing deadlines relevant here: expert
witness disclosures due by January 3, 2017;lsapmtal expert disclosures due by January 2
2017; and expert discovery cut-off on Februhry 2017. Am. Scheduling Order at 2. The co
also set dispositive motions to be helydviarch 10, 2017, scheduled trial for August 7, 2017
and noted that “no further extensions of time Wwdlgranted absent extraordinary circumstana
Id.

On January 3, 2017, plaintiff timely disclodaid three initial gpert witnesses an
filed an expert report for each witness. FEo. 37; Opp’n at 2. Defendants missed the
January 3 deadline, a fact defendants’ coudsehes McGarry, realized only upon reviewing |
receipt of plaintiff's filing the next morningMcGarry Decl. at 3, ECF No. 44-2. McGarry hac
shared the modified scheduling order with his lsgaretary, but she inadvently did not record

the discovery deadlines in their master calentthrat 2; Gonzalez Decl. at 2, ECF No. 44-1.

a result, McGarry was not reminded of the expeddlines when they came up. McGarry Decl.

at 4;: Gonzalez Decl. at 3.

After learning of his mistakesounsel immediately took stepo address the error.

McGarry spoke with plaintiff's counsel and progtiplaintiffs with the names of defendants’
three expertsSeeMcGarry Decl. at 4-5. Defendants produced the full reports of the three
experts over the coming weeks. Thegdarced one on January 24 and the other two on
February 3. McGarry Decl. &t January 24 was the day oéttrebuttal experisclosure
deadline. February 3 was aftdl disclosure deadlines but abdwb weeks before the close of
expert-related discovery. Plaintiff's counbkels decided not to demany of defendants’
experts.

The patrties repeatedly met and conferred about defendants’ untimely disclos

but could not come to an agreement on the ssitility of defendantsexpert evidence.
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Defendants originally noticed this motion for hearbefore the magistrapedge assigned to this

case, ECF No. 41, but the court instructed defeisdarre-notice the motion for hearing before
the undersigned, ECF No. 43, and defendantiad the operative motion on March 9, 2017.
Mot. On April 3, 2017, the court submitted the matter without oral argument. ECF No. 47
. STANDARD

As a threshold matter, the parties dispubeether Federal Rule of Civil Procedut
6 or 37 provides the standard applicaolelefendants’ motion. Sanctions tortimely discovery
disclosures ordinarilfall under Rule 37, which provides “[i]f a party fails to . . . identify a
witness as required by Rule 26¢)(e), the party is not allowleo use that information or

witness . . . unless the failure wasbstantially justified or is harmless.” Fed. R. Civ. P. 37(c)

1>

e

Rule 26(a)(2) in turn requires a party discloseidleatities and reports of its experts “at the times

and in the sequence that the court mdeFed. R. Civ. P. 26(a)(2)(D).
However, Rule 6 contains an excepttorthe timing requirements of the other
Federal Rules and this court’s sdbkng order. Under Rule 6(bBjw]hen an act may or must b

done within a specified time, the court may,doond cause, extend the time . . . on motion ma

after the time has expirefithe party failed to act because of excusable neglect.” Fed. R. Ciy.

6(b)(1). This rule also listsxceptions when a court “must rexttend the time to act,” most of

which involve post-judgment relief and none of whaek relevant here. Fed. R. Civ. P. 6(b)(2).

The rule’s language is broad, covarg/ “act [that] may or must lone within a specified time
and does not exclude discovery disclosures from its operation. The advisory committee n
further emphasize Rule 6(b)’s broad reach: “Rafl® is a rule of general application giving
wide discretion to the court to lange [the Rules’] time limits or revive them after they have
expired.” Fed. R. Civ. P. 6 (1946 advisory committee notes).

Though the Ninth Circuit has not directlgidressed the applicability of Rule 6(b
to expert disclosures under Rule 26, it has re@aghhow Rule 6(b) canteract with and expan
other Federal RulesSee, e.gZanowick v. Baxter Healthcare Coyi5-56034, 2017 WL
929203, at *2 (9th Cir. Mar. 9, 2017) (“[Rule 6(morks in conjunction with Rule 25(a)(1) to

provide the intended flexibility in enlarging thiee for substitution”). And other courts have
3

D

de

p——

pDtes

[®X




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

specifically applied Rule 6(b) tiscovery-related issues before turning to Rules 26 o5gé,
e.g, Colony Apartments v. Abacus Project Mgt., |A@7 F. App’'x 217, 223 (4th Cir. 2006)
(applying Rule 6(b) standard pdaintiff's motion, untimely under Rule 26, for leave to file
supplemental expert disclosureGgiserman v. MacDonal®93 F.2d 787, 793 (5th Cir. 1990)

(holding that a trial court may extend time fospense to interrogatoriemder Rule 6(b) or

otherwise issue sations under Rule 37Btark-Romero v. Nat'l R.R. Passenger Co. (AMTRAK)

275 F.R.D. 544, 545 (D.N.M. 2011) (granting pldfig request to modify scheduling order
because plaintiff showed excusable neglect uRdge 6(b) in failing to meet the expert
disclosure deadlineNlontano v. Solomqr2:07-CV-0800 KJN P, 2010 WL 4137476, at *3 (E.
Cal. Oct. 19, 2010) (analyzing defendant’s uelypropounding of interrogatories under Rule
6(b)); see also Los Feliz Ford, Inc. v. Chrysler Grp., LIGY1006077GAFMANX, 2012 WL
12886961, at *1 (C.D. Cal. Apr. 23, 2012) (explainihgt scheduling orders may be modified
after the relevant time period has expired ohparty failed to act because of “excusable
neglect” under Rule 6(b)lut see Gurvey v. Legend Films, |[@9-CV-942-AJB BGS, 2011 WI
3241832, at *1 (S.D. Cal. July 22011) (requiring a party mushow both “good cause” and
“excusable neglect” under Ruéb) and that the party’s faile was either “substantially
justified” or “harmless” under Rule 37(c)).

In light of Rule 6(b)’s expansive langge, and the overwhelming authority that

applies Rule 6(b) to the discovery deadlinestectay the other Federal Rules, this court finds

D.

D

that Rule 6(b) provides the applicable standardnalyze defendants’ motion. Accordingly, only

if defendants do not satisfy Rule 6(b)’s requiratsewill the court turrio consider sanctions
under Rule 37 See Geisermar893 F.2d 793 (suggesting tlmsler of operations).

As indicated above, under RU6(b) a court may “for good cause, extend the
time . . . on motion made after the time has expired if the party failed to act because of exd
neglect.” Fed. R. Civ. P. 6(b). The Supe@ourt addressed the meaning of “excusable
neglect,” a phrase that appears in many contexipimeer Investment Services Co. v. Brunsy
Associates Limited Partnership07 U.S. 380 (1993). There, tBeurt resolved circuit split

and held “neglect” embraced a failure to act “caused by inadvertence, mistake, or careless
4
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and not just “by intervening circunastces beyond the party’s controld. at 388. The Court
next found that whether an omission was “excusalhs an equitable determination, to be m;
“taking account of all relevant circumstancetd’ at 395. The Ninth Cirgt has recognized the
following factors as relevant in making this eghbieadetermination: “(1)he danger of prejudice
to the non-moving party, (2) the lehgof delay and its potenti@hpact on judicial proceedings,
(3) the reason for the delay, including whethevas within the reasonable control of the mova
and (4) whether the moving party’s conduct was in good faRmtay v. Andrews389 F.3d
853, 855 (9th Cir. 2004) (en banc) (citiRgoneer 507 U.S. at 395%kee also Ahanchian v. Xen
Pictures, Inc. 624 F.3d 1253, 1261 (9th Cir. 2010) (holding that a distaatt abuses its
discretion by failing to engage this four-factor test or at letthe “equitable analysis” capturec
by the test)Pincay, 389 F.3d at 860 (Berzon, J., concurrin@i@heer. . . indicates that a distri
court may find neglect ‘excusable’ if it is caugjuickly, hurts no one, and is a real mistake,
rather than one feigned for some tactical reaseven if no decent lawyer would have made t
error.”).

Rule 6 requires a movant not only show “excusable negleat,also “good
cause.” Fed. R. Civ. P. @arkentin v. Federated Life Ins. C8694 F. App’x 900, 901 (9th Cir.
2014) (stating that movant must meet botjureements). “Good cause’ is a non-rigorous
standard that has been ctvned broadly across proceduaaid statutory contexts. Ahanchian
624 F.3d at 1259 (9th Cir. 201@ke also Venegas-Hernandez v. Sonolux Rec®r@s-.3d 183
187 (1st Cir. 2004) (“There is no precisemmla for the ‘good cause’ analysis.gpon v.
Grenier, 867 F.2d 73, 76 (1st Cir. 1989) (explaigigood cause is a “liberal” standar8)ark-
Romerg 275 F.R.D. at 547 (“Showing good cause is.natparticularly demanding . . . .").
“This rule, like all the Federal Rules of Civild&edure, ‘[i]s to béiberally construed to
effectuate the general pose of seeing that cases are tried on the meriéhénchian 624 F.3d
at 1258-59 (alteration in original) (quotiRpdgers v. Wat722 F.2d 456, 459 (9th Cir. 1983))
1
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II. DISCUSSION

A. Excusable Neglect

The court addresses each of fimar factors identified ifPioneerto determine
whether defendants acted with “excusable neglect.”

1. Danger of prejudice

In this case, neither party addresseddispositive motion hearing deadline that
passed on March 10, and neither party claims itpesidiced with respeto the filing of such
motions. There is still time for ¢éhparties to complete expert discovery in anticipation of the
currently calendared for August: &nd additional weeks of delay to complete expert discove
do not by themselves create prejudiBateman v. U.S. Postal Ser231 F.3d 1220, 1225 (9th
Cir. 2000).

The court recognizes defendants might hgamed a slighadvantage by having
seen plaintiff's expe reports first. See Lefay v. Lefay:13-CV-01362 AWI, 2014 WL 6473725
at *6 (E.D. Cal. Nov. 18, 2014) (“Where ones pastgkpert has the benefit of reviewing an
opposing party’s expert pert before having to prepare luisher own, there necessarily is
prejudice.”). But such an advantage can lbmted by giving plainff more time to depose
defendants’ experts, if khooses, and to produce plaifsi rebuttal expert reportsSee idat *7
(deeming defendants’ expert reports timelysw as the experts were made available to

plaintiff's counsel). Granting defendants relfl leave the parties isubstantially the same

position as if defendants had filed the expert regoststhree to four weeksooner. Moreover, {o

the extent that prejudice to the movant isvant to the instant motion, this factor favors
defendants; unless the court grasdme relief, defendants will beiéved of all three experts ir
litigating their case. On baland&js factor favors defendants.

2. Length of delay and impact on proceedings

Defendants reached out to plaintiff they@dter missing the initial deadline here

sent initial albeit incomplete disclosures to plaintiff a few days later, and disclosed full repc

! The trial date will be addressed and a firrtedzonfirmed at the final pretrial conferen
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from all experts within a month. McGarry Deat 4-5. Although defendanvaited a little over
a month to file this motion with the court, defants’ counsel met and conferred with plaintiffis

counsel during that time. Mot. Exs. 9-10.isTHelay was relatively short and will not

=

significantly impact the proceedings. In lightdg#fendants’ efforts to reach an agreement wit

Ol

plaintiff, a month’s time was suffiently prompt under Rule 6(b5ee Batemar231 F.3d at 122
(finding that filing of a Rule 60(b) motion, whicsimilarly requires “excusable neglect,” one

month after order in question wasot long enough to justify denying relief”). Thus, this factof
also favors defendants.

3. Reason for the delay

The thirdPioneerfactor directs the court teeigh the reason for the delay,

1574

including whether it was within ghreasonable control of the movafithis is not a case where :
movant offers no explanation for the deldyt. Medina v. Wells Fargo Bank, N,A.
216CV005320DWMRWX, 2016 WL 2944295, at *2.0C Cal. May 20, 2016) (“Plaintiff's
counsel gives no reason for his failure to tymgbpose Defendant’s Motion other than that he
simply did not calendar its duetdd). Instead, defendants explan detail a typically reliable
calendaring system, implemented faithfully by ateysiand clerical staét counsel’s office,
which failed in this one instance. McGarry Deatl 2—4; Gonzalez Dedt 2—-3. McGarry shared
the court’s scheduling order with his assistant] it was through some inadvertent error that the

relevant deadlines did not make it into their master calerdarAlthough the court could

imagine additional steps counsel could have taken to provide redundancy and ensure complianc

with the court’s deadlines, counsel exercised cigifitly reasonable control to prevent the delay.
These facts are at least as sympathetic as those discuBsechy) where the
Ninth Circuit affirmed a distat court’s finding of “excusableeglect” based on a paralegal’'s
misreading of a rule governing drig deadline. 389 F.3d at 855. Pincay, the Ninth Circuit
found that the district court did habuse its discretion in grantindie¢ due to “a lawyer’s failure
to read an applicable rule,” wah “is one of the least compellirexcuses that can be offeredd.
at 859. On the one hand, this case does no¢mirése life-threatening esngencies that courts

have found sufficient to support this fact@ee, e.gBateman231 F.3d at 1222—-23 (counsel
7
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was required to travel to Afra due to a family emergency)emoge v. United States87 F.3d
1188, 1197 (9th Cir. 2009) (counsel failed to timedyve a complaint in part because he had
severe medical complications from a stagfkedtion that requirettim to undergo “three
surgeries, skin grafts, extensiverapy, and a full regimen of medtions”). But this factor doe
not require such dramatic circumstancgge, e.gPioneer 507 U.S. at 398 (excusable neglec
where counsel failed to file timefyroof of claim because, contraxy usual practice, notice of th
deadline was placed in an inconspicuatesa of the notice sent to creditols)re Zilog, Inc,
450 F.3d 996, 1007 (9th Cir. 2006) (same&his factor favors defendants.

4. Good faith

Defendants assert they have proceeadegood faith, Mot. at 4, plaintiffs
acknowledge defendants’ lacklmdid faith, Opp’n at 8, and the court finds no evidence of bac
faith. Thus, this final factor aldavors granting defedants’ request.

In sum, after applyin@ioneefs four-factor test, andonsidering the “equitable
analysis” it facilitatesthe court finds defendasitneglect was excusable because “it [was] cau
quickly, hurt[] no one, and [was] a real mistake, eatihan one feigned f@ome tactical reason
Pincay, 389 F.3d at 860. Defendants alstabksh “good cause” for relief.

The court GRANTS defendants’ motion unéule 6(b) and deems timely the
three defense expert reports.

B. Scheduling order

As indicated above, the scheduling order baramended to prevent any prejudi
to plaintiff, and thus the court next consslerhat modifications to the scheduling order are
appropriate to do so. The court sees no te@dovide additional time for initial expert

disclosures, but the court méids the scheduling order to provide the parties more time to

disclose rebuttal expert reports and to deposeresxpAccordingly, the pées shall have through

June 9, 2017 to make supplemental expert discés and through June 30, 2017 to complete
expert-related discovery. The joint pretriatsiment shall now be due on July 21, 2017, and

final pretrial conference is rescheduled farghist 11, 2017, at 10 a.m. #ie final pretrial

conference, the court will confirentrial date and set a deadline for the parties’ trial briefs. Al
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other provisions of theaurt’s prior scheduling orde remain in effectSeeScheduling Order,
ECF No. 23; Am. Scheduling Order, ECF No. 32.
IV.  CONCLUSION

The court GRANTS defendants’ motion teein its three experéports timely.

The court MODIFIES the scheduling order as follows: Supplemental expert

disclosures due by June 9, 201 7pext discovery cut-off extendeéd June 30, 2017; joint pretria

statement due by July 21, 2017; and final paéttonference set for August 11, 2017, at 10 a.m.
This order resolves ECF No. 44.
IT IS SO ORDERED.

DATED: May 19, 2017.

UNIT TATES DISTRICT JUDGE




