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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RAYMOND D. JACKSON, SR., No. 2:14-cv-2809-EFB P
Plaintiff,

V. ORDER SCREENING COMPLAINT
PURSUANT TO 28 U.S.C. 81915A

SINGH, et al.,

Defendants.

Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42

U.S.C. § 1983. He has paid the filing fee andaseligible to proceed in forma pauperis. ECF

No. 8.
. Screening Requirement and Standards

Federal courts must engage in a prelimyrereening of cases which prisoners seek
redress from a governmental entity or officeeorployee of a governmental entity. 28 U.S.C
8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakliom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule

of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
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plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resBéll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not sudficzd, ' 556 U.S. at
678.

Furthermore, a claim upon which the court geant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, tdoeirt must accept the allegations as tEreggkson v.
Pardus 551 U.S. 89 (2007), and construe the complia the light most favorable to the
plaintiff, see Scheuer v. Rhodd46 U.S. 232, 236 (1974).
I[1.  Screening Order

For the limited purposes of § 1915A scregnand liberally constied, the complaint,
which is 50 pages long and names 15 defendstattes the followingotentially cognizable
claims: (1) Eighth Amendment claims agaidstendants Osman, Bick, and Spencer for deny
plaintiff proper housing and medical cdE&CF No. 1, 11 51, 53, 57, 59, 125); (2) a first
Amendment retaliation claim against defendang8ifor retaining plaintiff in administrative
segregationid. 11 48, 55, 63); and (3) a first Amendrhegtaliation claim against defendant
Aguileria for forcing plaintiff to withdraw his naical appeals or risk #ing single-cell statusd.
1 71). However, the remaining allegations aresudficient to state a proper claim for relief

under the applicablgtandards, discussed below.
2
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Although the Federal Rules ada@ptlexible pleading policy, aomplaint must give fair
notice and state the elements & thaim plainly and succinctlyJones v. Community Redev.
Agency 733 F.2d 646, 649 (9th Cir. 1984). Plaintiff mabége with at least some degree of
particularity overt acts which defendantgyaged in that support plaintiff's claind. The
allegations must be short and plasimple and direct and descriibe relief plaintiff seeks. Fed
R. Civ. P. 8(a)Swierkiewicz v. Sorema N,A34 U.S. 506, 514 (20023palbraith v. County of
Santa Clara307 F.3d 1119, 1125 (9th Cir. 2002).lokg, rambling pleading naming many
defendants with an unexplaingdnuous or implausible connection to the alleged constitutional
injury or a mere laundry list of unrelated o does not suffice. Throughout the complaint,
plaintiff refers generally to “efendants” without spefacally linking a particular defendant to a
violation of his federal rights. By lumping all f@adants together in this fashion, the complaint
hardly provides defendants with “fair nci’ of plaintiff's claims against them.

To state a claim under 42 U.S.C. § 1983, a pfamust allege two ssential elements: (1)
that a right secured by the Constitution or lawthefUnited States was violated, and (2) that the
alleged violation was committed by a person acting under the color of staté/est.v. Atkins
487 U.S. 42, 48 (1988). An indddal defendant is not liabten a civil rights claim unless the
facts establish the defendant’s personal involvenmete constitutionatleprivation or a causal

connection between the defendant’s wrongful cohduad the alleged constitutional deprivatio

-

See Hansen v. Blacg85 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44
(9th Cir. 1978). That is, plaiftimay not sue any official on the theory that the official is liable
for the unconstitutional conduct of his or her subordinateshcroft v. Igbal556 U.S. 662, 679

(2009). Plaintiff must identify thparticular person or persons w¥iolated his rights. He must

also plead facts showing how that particydarson was involved in the alleged violatfon.

! Plaintiff's use of Doe defendants is problemaize Gillespie v. Civilett529 F.2d 637,
642 (9th Cir. 1980), and ultimately unnecessary. Shplalintiff learn the identities of parties he
wishes to serve, he must promptly move pansuo Rule 15 of the Federal Rules of Civil
Procedure to file an amended complaint to add them as defen8aet&rass v. County of Los
Angeles 328 F.3d 1192, 1197-98 (9th Cir. 2003). If timeing of his amended complaint raises
guestions as to the statute of limitations, pl&intiust satisfy the requirements of Rule 15(c),
which is the controlling procedeifor adding defendants whose itites were discovered after

3
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To state a viable First Amend@mit retaliation claim, a prisoner must allege five eleme
“(1) An assertion that a state actor took someeesk action against an inmate (2) because of

that prisoner’s protected conductdahat such action (4) chilled tiemate’s exercise of his Fir

Amendment rights, and (5) the action did not oeably advance a legitimate correctional goal.”

Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 200%}onduct protected by the First

Amendment includes communications that ‘grart of the grievance procesBrodheim v. Cry

nts:

3)
3

584 F.3d 1262, 1271 n.4 (9th Cir. 2009). If plaintiteinds to assert a retaliation claim, he muyst

specifically identify the protéed conduct at issue, name tlefendant who took adverse action

against him, and plead that the allegedlyaase action was taken “because of” plaintiff's

protected conduct.

In order to state a claim fobaspiracy, plaintiff must alleggpecific facts showing two oy

more persons intended to accomplish an unlawful objective of causing plaintiff harm and t
some concerted action fartherance thereofGilbrook v. City of Westminstet77 F.3d 839,
856-57 (9th Cir. 1999Margolis v. Ryan140 F.3d 850, 853 (9th Cir. 1998) (to state claim fol
conspiracy under 8§ 1983, plaifitnust allege facts showirgn agreement among the alleged
conspirators to deprive him of his rightBelew v. Wagnerl43 F.3d 1219, 1223 (9th Cir. 199¢
(to state claim for conspiracy und® 1983, plaintiff must allege &ast facts from which such 3
agreement to deprive him of rights may be inferrBad)ns v. County of King383 F.2d 819, 821
(9th Cir. 1989) (per curiam) (colusory allegations of conspiraaysufficient to state a valid §
1983 claim)Karim-Panahi v. Los Angeles Police De@B89 F.2d 621, 626 (9th Cir. 1988).
Plaintiff has not alleged spedffacts showing that any defendant agreed to accomplish an
unlawful objective. Nor has he alleged suffidiéacts from which any agreement could be
inferred.

The Eighth Amendment protects prisonieesn inhumane methods of punishment and

from inhumane conditions of confinememilorgan v. Morgense65 F.3d 1041, 1045 (9th Ci.

commencement of the action. Additionally, unkngvemsons cannot be served with process
they are identified by their reemes and the court will not irstggate the names and identitie
of unnamed defendants.
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2006). To show a violation of the Eighth Amendtghaintiff must allge facts sufficient to
support a claim that prison officeaknew of and disregarded a subst risk of serious harm to
the plaintiff. E.g., Farmer v. Brennarb11 U.S. 825, 847 (1994jrost v. Agnos152 F.3d 1124,
1128 (9th Cir. 1998). Extreme deprivations agumeed to make out a conditions of confinems
claim, and only those deprivatis denying the minimal civilizegheasure of life’s necessities a
sufficiently grave to form the basi$ an Eighth Amendment violatiorHudson v. McMillian
503 U.S. 1, 9 (1992). A mere threat of phgbsharm is not a constitutional wron§ee Gaut v
Sunn 810 F.2d 923, 925 (9th Cir. 1987). Likewisesbad harassment alone does not violate t
Eighth AmendmentKeenan v. Ha|l83 F.3d 1083, 1092 (9th Cir. 1996).

To succeed on an Eighth Amendment claim wegdd on the denial of medical care, a
plaintiff must establish that Head a serious medical need dhat the defendant’s response to
that need was deliberately indifferedett v. Penner4d39 F.3d 1091, 1096 (9th Cir. 2006¢e
also Estelle v. Gambl&29 U.S. 97, 106 (1976). A serious mebieed exists if the failure to
treat the condition could resut further significant injury or the unnecessary and wanton
infliction of pain. Jett 439 F.3d at 1096. Deliberate indiéace may be shown by the denial,
delay or intentional interference with medicaatment or by the way in which medical care is
provided. Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifference, a prisaificial must both be aware of facts from

which the inference could be drawn that a substantial risk of sdraoosexists, and he must al

bt
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draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable if

he knows that plaintiff faces “a substial risk of serious harmrmd disregards that risk by failing

to take reasonable measures to abatddt.’at 847. A physician need not fail to treat an inma
altogether in order to violate thiamate’s Eighth Amendment right©rtiz v. City of Imperial
884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical conc
even if some treatment is prescribed, may constitute deliberate indifference in a particular
Id.

It is important to differentiate common lawgigence claims of malpractice from claim

predicated on violations oféhEight Amendment’s prohibition @fuel and unusual punishmen
5
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In asserting the latter, “[m]ere ‘indifference,€gligence,’ or ‘medical malpractice’ will not
support this cause of actiorBroughton v. Cutter Laboratorie§22 F.2d 458, 460 (9th Cir.
1980) (citingEstelle v. Gamble429 U.S. 97, 105-106 (197&ge also Toguchi v. Chung91
F.3d 1051, 1057 (9th Cir. 2004).

To state a claim for violation dhe right to procedural dueqwess, plaintiff must allege

facts showing: “(1) a deprivatiasf a constitutionally protectdierty or property interest, and

(2) a denial of adequaprocedural protections.Kildare v. Saenz325 F.3d 1078, 1085 (9th Cir.

2003). State regulations may create a libertigrest in avoiding resttive conditions of
confinement if those conditions “present a dracndeparture from the basic conditions of [the
inmate’s] sentence.Sandin v. Connei515 U.S. 472, 485 (1995). Inmates do not have a
constitutional righto contact visits.Block v. Rutherfordd68 U.S. 576, 586 (1984).

In the context of a disciplinary proceeding whaiéerty interest isit stake, due proces
requires that “some evidence” support the disciplinary decissoperintendent v. Hjl472 U.S.
445, 455 (1985). The inmate must also receivE). &dvance written notcof the disciplinary
charges; (2) an opportunity, wheansistent with institutional &gty and correctional goals, to
call witnesses and present documentary evidenbies defense; and (3) a written statement by
the factfinder of the evidence relied on dhed reasons for the disciplinary actiond. at 454
(citing Wolff v. McDonnell418 U.S. 539, 563-67 (1974).

“To state a § 1983 claim for violation ofetlEqual Protection Clause, a plaintiff must
show that he was treated in a manner inconsistghtothers similarly situated, and that the
defendants acted with an intent or purposeéisoriminate against the plaintiff based upon
membership in a protected clas3hornton v. City of St. Helend25 F.3d 1158, 1166-67 (9th
Cir. 2005) (internal quotations omitted).

There are no constitutional requirementgareling how a grievancystem is operated.
See Ramirez v. Galaza34 F.3d 850, 860 (9th Cir. 2003) (holding that prisoner’s claimed lo
a liberty interest in the processing of his agp&loes not violate duequess because prisoners
lack a separate constitutional entitlement toecsje prison grievance system). Thus, plaintiff

may not impose liability on a defendant simply beseabe played a role in processing plaintiff
6
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inmate appealsSee Buckley v. Barlg®97 F.2d 494, 495 (8th Cir. 1993) (an administrative
“grievance procedure is a procedural right ortlgoes not confer anyubstantive right upon the
inmates. Hence, it does not give rise to@tgmted liberty interesequiring the procedural
protections envisioned by the foeenth amendment. . . . Thus, defendants’ failure to proces
of Buckley’s grievances, withomore, is not actionable undercien 1983.” (internal quotation
omitted)).

Plaintiff may either proceed only on thegtiand Eighth Amendment claims identified
above against defendants Osman, Bick Spencer, Singh, and Aguileria, or he may amend
complaint to attempt to cure the deficiencies idadiherein. Plaintiff i;iot obligated to amenc

his complaint.

Any amended complaint must cure the deficieagdentified aboveral also adhere to the

following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanects another to ¢éhdeprivation of a
constitutional right if he does att, participates inrether’s act or omits to perform an act he

legally required to do that cawsthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature oistBuit by alleging ne, unrelated claimsseorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaifi.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “*amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).
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The court cautions plaintiff that failure to comply with the Federal Rules of Civil

Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed

SeeE.D. Cal. Local Rule 110.

Accordingly, it is hereby ordered that:

1.

The allegations in the pleading are stiffint at least to state the following
potentially cognizable claims: (1) EighAmendment claims against defends
Osman, Bick, and Spencer for denying plaintiff proper housing and medic
care (ECF No. 1, 11 51, 53, 57, 59, 125);a2rst Amendment retaliation
claim against defendant Singh for iatag plaintiff in administrative
segregationid. 11 48, 55, 63); and (3) a first Amendment retaliation claim
against defendant Aguileria for fong plaintiff to withdraw his medical

appeals or risk losing single-cell statics f 71). All other claims and

defendants are dismissed with leave t@adwithin 30 days of service of thi$

order. Plaintiff is not obligated to amend his complaint.
Within 30 days of service of this ordglaintiff must return the attached Notiqg
Re Amendment. Failure to comply witis order may result in dismissal of

this action.

N W
(e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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RAYMOND D. JACKSON, SR.,

V.

SINGH, et al.,

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

No. 2:14-cv-2809-EFB P
Plaintiff,
NOTICE RE AMENDMENT

Defendants..

In accordance with the court’'s ScreagmiOrder, plaintiff hereby elects to:

o

OR
(2)

Dated:

proceed only on the First and BigAtmendment claims identified in the
court’s Screening Order against dedlants Osman, Bick Spencer, Singh, and
Aguileria, and requests that the Clerkloé Court issue a summons and new case

civil documents.

delay serving any defendant and fle amended complaint in accordar

with the court’s screening order.

PPaintiff

ce



