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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

PATRICK BRYAN SANDS, No. 2:14-cv-2915-TLN-EFB P
Petitioner,
V. FINDINGS AND RECOMMENDATIONS
TAMI HOLT, *
Respondent.

Petitioner is a state prisoner proceedaithout counsel in aaction brought under 28
U.S.C. § 2254. Respondent moves to dismiss the petition on the groaithetblaims therein
have not been properly exhausted. ECF Nd-&. the reasons that follow, the undersigned
agrees and recommends that thetjoetibe dismissed without prejudice.

l. Background

Petitioner was convicted in California stataurt of continuous s@al abuse of a child
and sentenced to 12 years’ incaatiem. ECF No. 1 at 1. His direct appeal of the conviction
denied, as was his petition for revieied in the California Supreme Courtd. at 2; ECF No. 12
Notice of Lodging of Documents in Paper, Lodd@ocument (hereinafter “Lodg. Doc.”) Nos. ]

3. Petitioner filed no state hadsepetitions. ECF No. 1 at 3.

! Petitioner is incarcerated Baft Modified Community Correctional Facility, where Tami

Holt is the warden. Accordingly, the court stitogses Tami Holt as respondent in this matter
pursuant to Federal Rule Givil Procedure 25(d)Brittinghamv. United Sates, 982 F.2d 378,
379 (9th Cir. 1992).

1

c. 17

was

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2014cv02915/276142/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2014cv02915/276142/17/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Petitioner filed this petition for a writ dfabeas corpus on December 16, 2014. ECF INo.
1. The petition alleges essentially two claiifig:that the trial courerroneously disallowed
evidence of the victim’s sexual history andl {{2at the trial courérroneously disallowed
evidence that a prosecution wisisés daughter had been molestédl. at 5-10.
. The Motion to Dismiss
Respondent argues that petitiohas not exhausted any of the claims in the petition and
that the petition must therefobe dismissed. A petitioner whoirsstate custody and wishes td

challenge his conviction in fedé@ourt through a petibin for writ of habeas corpus must first

exhaust state judicial remedie®8 U.S.C. § 2254(b)(1). The exhaustion doctrine is designed to

afford comity to state courts by giving thene tiirst opportunity to coect the state’s allegedly
unconstitutional conductColeman v. Thompson, 501 U.S. 722, 731 (1991Rpse v. Lundy, 455
U.S. 509, 518 (1982Buffalo v. Sunn, 854 F.2d 1158, 1163 (9th Cir. 1988).

A petitioner can satisfy the exhaustion regment by providing the highest state court
with a full and fair opportunity toonsider each claim before preseg it to the federal court.
Duncanv. Henry, 513 U.S. 364, 365 (199%jcard v. Connor, 404 U.S. 270, 276 (1971);
Johnson v. Zenon, 88 F.3d 828, 829 (9th Cir. 1996). A federal court will find that the highes
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state court was given a full and fair opportunity to hear a claim if itgoper has presented the
highest state court with the afalis factual and legal baseBuncan, 513 U.S. at 36%eeney v.
Tamayo-Reyes, 504 U.S. 1, 8 (1992).

The question here is relatively simple pagitioner made only onehallenge to his
conviction in California’s highest cot: his petition for review of thdenial of his direct appeal.
Lodg. Doc. No. 2. In that petition for reviewgtBole claim raised by petitioner was that the
Court of Appeal had applied the avrg standard of review to theaghs he raised there (the same
claims raised here, which challenge certain of the trial court’s evidentiary rulims) 2-3 He

did not actually challenge the trial court’s evidentiary rulings substantively in his petition fo

—

review, and, accordingly, the petition did pobvide the California Supreme Court with an
opportunity to correct the alleged constitutional erroesle by the trial court. Even if the court

had decided the case in petitionddsor, the only error thateuld have been corrected would
2
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have been to vacate the Court of Appeals’sleniand remand to that court for reconsideratio
of the issues raised there under the correct standdre petition for review simply did not ass¢
separate claims that the trial court haseeously excluded evidence of the victim’'s sexual
history and of the sexual abusiea prosecution witness’s daughé&rd thus did not provide the
California Supreme Court with an pgrtunity to address those claims.

In his opposition brief, petitioner notes that his family prepared the instant petition
without the aid of an attorneyd taking the language directly fraime papers filed in the Court

of Appeals and the California Supreme Courtis ltot enough, however, that the claims raise

d

here were raised in the appeathie Court of Appeals. Petitionemust present these claims to the

California Supreme Court to exhaust them.
[I1.  Conclusion and Recommendation
Because petitioner has not presented #iensl contained in thiastant petition to the
California Supreme Court, it is hereBECOMMENDED that respondent’s March 30, 2015
motion to dismiss (ECF No. 9) lgganted and that thgetition be dismissed without prejudice t

its renewal when petitioner hpsoperly exhausted his claims.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 686(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionsray address whether a certifieatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
1

1

1




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2254 Cases (the district court misgue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: November 16, 2015 %Z/ W
g,
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




