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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | VINCENT YEE, No. 2:14-cv-2955 KJM DB PS
12 Plaintiff,
13 V. ORDER
14 | SACRAMENTO COUNTYJAIL, et al.,
15 Defendants.
16
17 Plaintiff is proceeding pro se with the abesmtitled action. The matter was referred tq a
18 || United States Magistrate Judgeder Local Rule 302(c)(21).
19 On June 19, 2017, the magistrate judge filedings and recomnmglations, which were
20 | served on all parties and which contained noticaltparties that any obgtions to the findings
21 | and recommendations were to be filed wittoaorteen days after service of the findings and
22 | recommendations. ECF No. 28. PlaintifcH#ed objections to the findings and
23 | recommendations. ECF No. 29.
24 In accordance with the provisions of 28 LS8 636(b)(1)(C) and Local Rule 304, this
25 | court has conducted a de novo revigwhis case. Having reviewelde file, the court finds the
26 | findings and recommendationshie supported by the record doylthe proper analysis regarding
27 | dismissal, but that leave to amend shouldtamted for the reasons explained below.
28 || /I
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In his objections, plaintiff explains that irdended the fourth amended complaint to
supplement rather than supplant the third amendatplaint, and that the former was intendec
sue the City whereas the latteas intended to sue the Ja8eeObjs., ECF No. 29. In resolving

the defendants’ motion to dismiss, the magistpadge was correct to focus on the fourth

amended complaint, because “it is well-estalelisthat an ‘amended complaint supersedes the

original, the latter being treatéldereafter as non-existent.Valadez-Lopez v. Chertpi56 F.3d
851, 857 (9th Cir. 2011) (quotirigprsyth v. Humana, Inc114 F.3d 1467, 1474 (9th Cir. 1997
Moreover, the magistrate judge,granting plaintiff leave to filehe third amended complaint,
specifically informed plaintiff that the court canmefer to a prior pleadg in order to make an
amended complaint complete. ECF No. 8 éii ocal Rule 220 requires that an amended
complaint be complete in itself without refaoe to any prior pleading.”). The undersigned
adopts the magistrate judge’s findings and reconaiagons regarding dismissal of the munici
entities, because the fourth amended complainttag®int to any policy, @ctice or custom the
led to the violation of plaintiff's constitutional right&ee Monell v. Dep’t of Soc. Servs. of
N.Y.C, 436 U.S. 658 (1978). Indeed, the only policgimiiff points to is the Sacramento Polic
Department Policy that he sagsfendants failed to followSee generallfzourth Am. Compl.
(“FAC”), ECF No. 26. Dismissal is approptgaas to the Jail, City and County.

But in light of plaintiff's explanation, # third amended complaint is instructive in
making a fair determination of whether granting ety amend would be futile. In this case, t
magistrate judge screened thed amended complaint and foundtated a claim against the
Jail. ECF No. 14. In concluding the fourthemded complaint cannot state a claim against tl
Jail, the magistrate judge did regipear to consider the addial allegations found in the third
amended complaintSeeECF No. 28 at 5 n.4. The third amended complaint provides a nun
of allegations missing from the fourth, incladithat the Jail failed to provide inmates with
adequate mental health camed that the Jail knew iSeeThird Am. Compl. (“TAC”), ECF No.
11. Although defendants’ motion to dismiss the third amended complaint argued those
allegations were conclusory, the magistrate gudgver had occasion to address the allegatiot

not expressly included in the fahramended complaint. Givéime additional detail provided in
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the third amended complaintetiundersigned conclusi@ranting leave tamend would not be
futile.

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendations filed Ja8e2017 (ECF No. 28) are adopted tq
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. Plaintiff may proceed to serve defendai&thleen Fritzche, Harold Penny and Cor

. If plaintiff elects to attempto further amend his compldito state a cognizable clain

DATED: September 12, 2017.

the extent they conclude the fourthemded complaint states a claim against
defendants Kathleen Fritzche, HaroldhRg and Corey Johnson and fails to state a
claim against City of Sacramento, theudty of Sacramento and the Sacramento

County Jail.

Johnson, following instructions numbered Btim the magistratgidge’s findings ang
recommendationsSeeECF No. 28 at 5, 1 1-8. Alternatively, plaintiff may delay
serving the individual defendanto attempt one last time to state a cognizable cla

against the City, County and Jail.

against the City, County and Jdik has thirty (30) days tib so. He is not obligatec
to further amend his complaint, and miagtead proceed now against the individua
defendants named above. If plaintiffomses to further amend, a fifth amended

complaint will also be subjetd screening. Plaintiff is reminded that, under Local
Rule 220, an amended complaint must be detapn itself without reference to any

prior pleading.

STATES DISTRICT JUDGE
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