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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RODERICK L. MITCHELL, No. 2:14-cv-2993 MCE AC (PS)
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | JERRY BROWN, GOVERNOR OF
15 CALIFORNIA, et al.,
16 Defendants.
17

Plaintiff is proceeding in this action pro aed in forma pauperis. This proceeding was
1o referred to this court by Local Rule 302(d))J2 On February 3, 2015, the court permitted
o plaintiff's Section 1983 claim againthe Governor to proceed. EGI. 3. Plaintiff alleges that
20 California’s version of Megan’saw, as amended in 2004, Cal. Penal Code 8§ 290.46, violates his
2 rights under the Ex Post Factake of the U.S. Constitution.
2 The Governor has now moved to dismissowereign immunity grunds, asserting that
2 the face of the complaint shows ti&t is immune from suit anddfrefore, he argues, this court
2 lacks subject matter jurisdiction over the case aghinst In the alternative, the Governor moyes
2 to dismiss the complaint for failure to state a claim.
20 I. SUBJECT MATTER JURISDICTION
2; The Governor argues that tlusurt lacks subject matter jurisdiction over the case agdinst
1
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him because he enjoys Eleventh Amendment sovereign immunity. Defendant’s Motion for

Summary Judgment (“Defelant’'s Motion”) (ECF No. 9 at 103. However, “[t]he [Eleventh]
Amendment . . . enacts a sovereign immunity feam, rather than a nonwaivable limit on the

federal judiciary's subject matter jurisdictiondaho v. Couer d'Alene Tribe, 521 U.S. 261, 26

(1997); Hill v. Blind Industries and Service§Maryland,179 F.3d 754, 760 (9th Cir. 1999), as

amended, 201 F.3d 1186 (2000) (“the EleventreAdment is not a true limitation upon the
court's subject matter jurisdioti, but rather a personal priviee¢ghat a state may waive”).
Accordingly, the Governor’s motion will be consr@éd under the standarasplicable to motiong

to dismiss under Fed. R. Civ. P. 12(b)(6eASARCO, LLC v. Union Pacific R. Co., 765 F.3

999, 1004 (9th Cir. 2014) (“Dismissal under Rule J@)pon the basis of an affirmative defens
is proper only if the defendant shows some obsibar to securing refion the face of the
complaint”).

Il. DISMISSAL STANDARD UNDER RULE 12(b)(6)

“A motion to dismiss under Federal Rule o¥/iCProcedure 12(b)(6) for failure to state
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claim upon which relief can be granted tests thgallsufficiency of a claim.”_Conservation Force

v. Salazar, 646 F.3d 1240, 1242 (9th Cir. 2011e(mdl quotation marks omitted), cert. denieq
132 S. Ct. 1762 (2012). “Dismissal can be based @hattk of a cognizablegal theory or the

absence of sufficient facts alleged under a cognidefgkd theory.” Baligeri v. Pacifica Police

Dep't, 901 F.2d 696, 699 (9th Cir. 1990).
For a complaint to be dismissed becausealtegations give rise to an affirmative

defense, the allegations of the complaint must “suffice to establish’ the defense.” Sams v

Yahoo! Inc., 713 F.3d 1175, 1179 (9th Cir. 20{4)oting_ Jones v. Bock, 549 U.S. 199, 215
(2007)). Those allegations must show some “obs/i and “insuperable” bar to securing relief
ASARCO, 765 F.3d at 1004 (citing 5B Charkldan Wright et al., Federal Practice and
Procedure § 1357 (3d ed.1998) (“a dismissal undéx R(b)(6) is likelyto be granted by the
district court only in the relatively unusual casavhich the plaintiff includes allegations that
show on the face of the complaint that there messnsuperable bar to securing relief . . .”)).

However, “[i]f, from the allegations of the complaint as well as any judicially noticeable
2
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materials, an asserted defense raises disjmgeds of fact, dismiskander Rule 12(b)(6) is

improper.” Id. (citing Scott v. Kuhlmani46 F.2d 1377, 1378 (9th Cir.1984) (per curiam)).

In reviewing a challenged complaint undeddkii2(b)(6), the court “must accept as true

all of the factual allegations contained ie tomplaint,” _Erickson v. Pardus, 551 U.S. 89, 94

(2007) (citing_Twombly, 550 U.S. at 555-56), ctvas those allegationa the light most

favorable to the plaintiff, @n Saher v. Norton Simon MuseumAat at Pasadena, 592 F.3d 95

960 (9th Cir. 2010) (citing Twombly), and resokiédoubts in the plaiiff's favor. Hebbe v.
Pliler, 627 F.3d 338, 340 (9th Cir. 2010) (citingdpdal Bldg. Co. v. Trustees of Rex Hospital

425 U.S. 738 (1976)). The court need not accepuaslegal conclusiorfgast in the form of
factual allegations.”_Western MiningoGncil v. Watt, 643 F.2d 618, 624 (9th Cir. 1981).

[ll. THE COMPLAINT

The complaint alleges that on Novembe2@00, plaintiff was convicted of sex crimes
that occurred in December 1998 and August 1998mplaint (ECF No. 1) at 12. It further
alleges that plaintiff became obligated to “régniswvith local law enforcement and be placed o
classification & notification Internet datasmper ‘Megan’s Law’ which was enacted in
November of 2004.” _1d. The complaint alledgbat because these obligations arose after the|
commission of the crimes, after the chargessviought, and after treonviction was obtained,
the statute imposing them violates the EstAeacto Clause of the U.S. Constitution.

In his brief opposing the Governor’s motion to dismiss, however tftalarifies that he
is only challenging, on ex post fagoounds, that portion of the lawath ‘requires Plaintiff to be
placed on an internet data base web site,btiligation that was enaad in 2004. Plaintiff's
Memorandum of Points and Authorities ip@sition to Motion To Dismiss (“Plaintiff’s
Opposition”) (ECF No. 15) at 4.

IV. ANALYSIS

A. Eleventh Amendment Immunity

1. The proper defendant

The Eleventh Amendment bars suits agairstate, absent the state’s affirmative waive

of its immunity or congressional abrogation of that immunRgapasan v. Allain, 478 U.S. 265,
3
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276-77 (1986) (citing Pennhurst v. Halderman, 465 U.S. 89 (1984)). A suit that seeks to e

enforcement of a statute, and names the Goverrodatendant, is a suit against the State, ur

the governor has “some connection wvilie enforcement” of the statute:

In making an officer of the stateparty defendant in a suit to enjoin
the enforcement of an act alleged to be unconstitutional, it is plain
that such officer must have some connection with the enforcement
of the act, or else it is merely making him a party as a representative
of the state, and thereby atteimg to make the state a party.

Ex parte Young, 209 U.S. 123, 157 (1908); Logy8les County Bar Ass'n v. Eu, 979 F.2d 69]

704 (9th Cir. 1992) (“[t]his conneoin must be fairly direct; a geralized duty to enforce state
law or general supervisory power over thespas responsible for enforcing the challenged
provision will not subject an officidb suit”). However, a suit s&ing only to enjoin the proper
state official from enforcing an unconstitutibséate statute, faces no Eleventh Amendment

sovereign immunity bar. National Audubon Society, Inc. Bavis, 307 F.3d 835, 847 (9th Cir.

(9th Cir.), as amended, 312 F.3d 416 (2002) (ifief the principle of Efarte Young, private

individuals may sue state offals for prospective relief agest ongoing violations of federal
law”).

The Governor argues that he must lsrissed because “the Complaint alleges no
connection between the Goverraord the enforcement of Megan’s Law.” Defendant’s Motio
at 12. Since sovereign immunity is an affitma defense, and not a matter of subject matter
jurisdiction, this normally would ndie sufficient to obtain a disssal. However, in this case,
the critical underlying facts maye discerned from the statutesifsand other, binding authority,
discussing the Governor’s role in law enforcetnerhe challenged state does not itself grant
the Governor any authority, nor does it authoaezeequire him to place names on the website
nor to maintain the website, nor does it autethe Governor to remove names from the
website. See Cal. Penal Code § 290.46.

Rather, the statute requires the Californip&ément of Justice to make the sex offend

1 At oral argument on this rtion, the court asked the Governoesunsel to identify who is the
official who has the ability to @int the requested relief, namelymni@val of plaintiff’s name from
the website. The Governor declined to namg afficial, inasmuch aso other official has yet
been named as a defendant in ti@ise, or served. ECF No. 18.
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information available on a publicly available webs#rd to “update the Internet Web site on an
ongoing basis.”_1d. § 290.46(a). The Attorr@gneral of Californias the head of the
Department of Justice. Cal. Gov. Code 8§ 12510 Sthtute also specifically names the Attorpey
General (along with district attorneys and citpateys) as the person to enforce certain other
sections of the law, and to interact with héblic and others regardj the use of the publicly
available information put on the website. See Cal. Penal Code § 2%@}Bj, (0).

Because the statute does not create any connection betw&soveéheor and the statute,
and no other connection is alleged in the clamp, the court concludes from the face of
complaint that plaintiff is suing the Governmsised upon the Governor’s general supervisory
authority as Governor, or possilMshatever general duty he may hdageenforce California law.
See Cal. Gov. Code 88 12010 (“The Governor shaksuse the official conduct of all executiye

and ministerial officers”), 12011 (“The Governowafilsee that all office are filled and their

duties performed”). However, this is an insufficient connection to the enforcement of this law to

overcome the bar of sovereign immunity. See Asdmn des Eleveurs de Canards et d'Oies du

Quebec v. Harris, 729 F.3d 937, 943 (9th Cir. 2@1Gpvernor Brown is entitled to Eleventh

Amendment immunity because his only connection to § 25982 [banning the sale of foie gras] is

his general duty to enforce Califord&aw”), cert. denied, 135 S. Ct. 398 (2014).

Accordingly, the Governor will be dismissed from this lawsuit on the basis of his
sovereign immunity defense. However, pldintiill be granted an opportunity to amend his
complaint to name a proper defendant. Sincenfittwill have the opportunity to so amend his
complaint, the court will go on to address @Gavernor’s other sovereign immunity argument,
since it will similarly apply to whicheverate official plaintiffnames as a defendant.

2. Threat of enforcement

The Governor argues that in order to ges$t Eleventh Amendment sovereign immunity,

there must be “a threat of enforcemengR/ing upon Long v. Van de Kamp, 961 F.2d 151, 152

(9th Cir. 1992) (per curiam). Defendant’s Mwtiat 12. However, no threat of enforcement is

required. After discussing Long, the Ninthr€@iit in National Aildubon Society expressly

rejected California’s argumentah“the Ex Parte Young exceptiorequire[s] a genuine threat of
5
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enforcement by a state official before a fedeairt’ can hear a party’s claims.” National

Audubon Society, 307 F.3d at 846. The Ninth Qirthere explained that Long (and similar

cases):

are concerned with plaintiffscircumventing the Eleventh
Amendment under_Ex Parte Yaursimply by suing any state
executive official. That is, thegre concerned with the question of
“who” rather than “when.” . . . We decline to read additional
“ripeness” or “imminence” requirements into the Ex Parte Young
exception to Eleventh Amendment immunity in actions for
declaratory relief beyond thosalready imposed by a general
Article 1l and prudential ripeness analysis. The Article Ill and
prudential ripeness requirements . . . are tailored to address
problems occasioned by an unripenttoversy. There is thus no
need to strain Ex Parte Young tioe to serve that purpose.

Id. at 846-47. The court concluglthat in the Ninth Circuifjo “threat of enforcement” is
required to overcome Eleventh Amendment sovereign immunity.

B. Constitutionality of Megan’s Law

Although the court will dismiss the Governor from this lailyshe question still remaing

whether granting plaintiff leave to amend by substitua different defendant should be grante

If plaintiff's lawsuit is plainly hopeless, the court will not wasscarce judicial resources by
permitting plaintiff to amend, and then separately addressing yet another motion to dismis

time on the merits. See, e.qg., Foman v. D&8/44, U.S. 178, 182 (1962) (leave to amend shal

freely granted “in the absence of any appacgmteclared reason,” including “futility of
amendment”). Accordingly, the court considérs facial sufficiency of plaintiff's claim.
1. Chronology
At the time plaintiff committed the sexffenses for which he was convicted, Megan’s
Law already provided for the registration of certsex offenders. Cal. Penal Code § 290; Haf
v. Bonner, 356 F.3d 955, 959 (9th Cir. 2004) (notlmg “California's sex-offender registration
statute requires persons convictéd/arious sex offenses to retgr with local law enforcement
authorities,” and discussing the offenses to which the requirement applied in 1983, 1991 3
1993). The law also provided for the collectaonrd public disclosure of information regarding

“high risk” sex offenders. See Wright v. Supe Court, 15 Cal. 4th 521, 529 (1997) (the law

authorizes “law enforcement agencies to disciof@mation, including street addresses, abot
6
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certain high risk sex offenders as well as adthgepublic of their presce”); Doe v. California

Dept. of Justice, 173 Cal. App. 4th 1095, 1102 (4%t.L3009) (even before the internet datab

requirement was enacted in 2004, Californiéégan’s Law provided “for the collection and
public disclosure of information regarding sdfeaders required to register under section 290

In 2004, California amended Megan’s LaAwenacting Cal. Penal Code § 290.46. Thé
provision requires the California Depaent of Justice to “make available to the public, via at
Internet Web site,” information about convictefienders who are reqed to register under

Section 290. Cal. Pen. Code § 290.46(ae, 043 Cal. App. 4th at 1102 (“In 2004 the

Legislature enacted section 290.46jachrequires the Department to maintain an Internet We

site that includes informatioon persons convicted of specified sex offenses, such as the
offender's name, address, aliases, photograph, plhysiscription, date of birth, criminal histor
and other information the Department deems relgyalt is this anendment that plaintiff
alleges violates his gxost facto rights.

Defendant moves to dismiss, arguing tMagan’s Law, including the broad publicatior
of offender information on the Internet, is “nomgive.” Defendant’s Motion at 13; Defendant
Reply Brief in Support of Motion To Dismiss @plaint (“Defendant’s Reply”) (ECF No. 16)
at 7-8.

2. EXx post facto law

In order to determine whether § 290.46 ¢ibntes “retroactive punishment forbidden by

the Ex Post Facto Clause,” the court must uiadterthe “two-step analysis” prescribed_by Smith

v. Doe, 538 U.S. 84 (2003). Hatton, 356 F.3d at 961.
First, the court “must decide whether thieemt of the California legislature” in enacting

8 290.46 “was to impose punishment on sex offenders.” Hatton, 356 F.3d at 961; Americe

Liberties Union of Nevada v. Masto, 670 F.3d 104@53 (9th Cir. 2012) (“The first step of the

inquiry requires courts to determine whetttex legislature intended impose a criminal
punishment or whether its intent was to enawb@punitive regulatory scheme”). If the answe
“yes,” the court’s analysis ends “because retiiea@pplication of the state would constitute at

ex post facto violation.” _Hatton, 356 F.3d%&tl; Masto, 670 F.3d at 1053 (if there is a punitiv
7
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intent, “that is theend of the inquiry”).
If, however, the intent dhe California legislature wae enact “a nonpunitive and civil
regulatory regime,” the court moves to the secsteg of the analysidd. at 962. There, the

court must decide whether § 290.46 “is ‘so punititheziin purpose or effeets to negate [the

State's] intention to deem it civil.””_Id. (quog Smith, 538 U.S. at 92). Under this second step,

“only the clearest proof will suffice to overridegislative intent and transform what has been
denominated a civil remedy into a criminahpéty.” 1d. (Quoting_Smith, 538 U.S. at 92).

a. First step:leqgislativeintent

In support of his argument that the Califorl@gislature’s intent in enacting Cal. Penal

Code § 290.46 was “nonpunitive,” the Governor cites (1) Smith, a Supreme Court case holding

thatAlaska’s legislature, in enacting its own version of Megan’s Law, had no punitive intent; (2)

Ninth Circuit cases addressing the legislativerinté provisions of Megan’s law other than the

challenged provision, Section 290.46; and (3) California cases, one of which addresses th
legislative intent behind Section 290.46.
I. Smithv. Doe
In 2003, the Supreme Court fouttdht Alaska’s version dflegan’s Law did not violate
the Ex Post Facto clause when applied esttioely. Smith, 538 U.S. 84. The Court examine(
several facts relating to the enactment, impldaaten and enforcement of Alaska’s version of
Megan’s Law, and concluded in the first part of the ex post faquary, that the Alaska

legislature’s intent “was to create a civignpunitive regime.” 1d. at 96 (emphasis added). In

e

reaching this conclusion, the Court specifically eixerd (1) the statutory text for evidence of the

“objective of the law,” (2) other “formal attributesf the legislative endment, including “the
manner of its codification,” (Ihe “procedural mechanismsitaplement the Act,” and (4) the
determination of which agency would be vestetth the power to implement the law. Smith, 5
U.S. at 93-96. Only after examining and fleghout these factors did the Court reach its
conclusion that the law was intended to be “nonpunitive.” 1d.

The Governor appears to argue that thennof the Californidegislature was also

nonpunitive because the law that resulted is subs&yitdentical to that of Alaska’s. It does
8
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appear that in their implementati, the statutes are quite simifaHowever, the Governor offer
no explanation for why similar looking legislatiomust have resulteddm identical non-punitive
intents, and the court knows of none.

ii. Ninth Circuit cases

The Governor further arguesattithe Ninth Circuit has rejgedly held that California's

scheme is nonpunitive and does not violate th€&st Facto Clause,” citing Hatton, 356 F.3d

at 963-64, Doe v. Harris, 640 F.3d 972, 975-76 (9thZ0)11), and United States v. Hardemar

704 F.3d 1266, 1268 (9th Cir. 2013). Defendant’s bfoat 9; Defendant'Reply at 8. This
argument is entirely unpersuasive.

In Hatton, a habeas corpus case decigeter the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”), 28 U.S.&.2254(d), the Ninth Circuit addressed the
petitioner’s challenge to Cal. Penal Code § 290, whatroactively requirethat he register as g
sex offender. See Hatton, 356 F.3d at 959-Bie case did not address Section 290.46, the
statute challenged here, or tr®@ad public dissemination regimevia the Internet — that it
imposed.

In addition, Hatton followed thprescription set forth in @9 and closely examined the
legislative history, the language thie statute, pronouncements of the California Supreme Cq¢
and the codification structure thfe statute. Each of thesecfors applied to Section 290, the
requirement to register with local law erdement, not to Section 290.46, the requirement thé
the offender’s information be posted publicly on the Internet. The Governor has not addre

how those factors apply to Section 290.4&r does he show that the Section 290.46

2 Both states make similar information absex offenders available the public by posting thel
information on a website. Although the Alaska&atdoes not require sex offender informatic
to be posted on an Internet website, seekal&tat. § 18.65.087, “Alaska has chosen to make
most of the nonconfidential information available on the Intern8ntiith, 538 U.S. at 91. Both
make similar information about the sex offender pljpkwailable. The principal differences a
Alaska discloses the offender’s “placeenhployment,” while California does not; Alaska
discloses the offender’s address, while Califamtiscloses it only fasome offenses, and only
discloses the “community of residence and dée” for the rest; and California requires
disclosure of the offender’s motor vehicles &iml“SARATSO” “risk” level, while Alaska does
not. Compare Alaska Stat. § 18.65.087(b), v@#i. Penal Code § 290.46(b)(1), (c)(1)
and (d)(2).

9
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requirements are sufficiently similar to the Sect®®0 requirements that it would be plausible
find that the legislative intent f@ne carries over to the other.

In any event, as noted, Hatton was revieya state court denial of a habeas corpus
petition under the deferential standard impdsgAEDPA. In doing so, it found that (1) “the
state court reasonably concludedttthe legislature's intent waot punitive,” and (2) the state
court did not err, under AEDPA standards, in firgdthat the statute was not “so punitive eith
in purpose or effect as to negfttee State's] intention to deetrtivil.” 1d. at 961-67 (quoting
Smith, 123 S. Ct. at 1147). This case is notfardatial AEDPA review of a state court decisi(

denying habeas relief, and Hatton thereforesdu® compel a finding that Section 290.46 was

enacted with a non-punitive intent.

The Governor next cites Doe v. Harris, 640 F.3d 972, 975-76 (9th Cir. 2011). Howg¢
that case is about whether the application of Mé&glaw violated the offender’s plea agreemg
It does not contain a holding relatitgthe ex post facto effect ahy provision of Megan’'s Law|

Indeed, it contains no holding of any kindtlas decision only referreal question of contract

interpretation to the California Supreme Cowe, 640 F.3d at 973. Its only reference to the

1%
—_

ever,

bNt.

174

Ex Post Facto clause is its mention of Hatton &mmth, discussed above, in a footnote. See id. at

975 n.3.
Finally, the Governor cites United Statv. Hardeman, 704 F.3d 1266, 1267 (9th Cir.

2013). In that case, the defendehéllenged a federal law, 18 U.S.C. § 2260, that “criminaliz
the commission of certain federal offenses invajva minor while the perpetrator is under a I¢
duty to register as a sex offemdeOnce again, the case is nbbat the ex post facto effect of

Megan’s Law, although, like Doe, it does rtien Hatton and Smith. However, if anything,

Hardeman tends to undercut the Governargument, because it states that “[t}bason why
those laws [Alaska’s Megan’s law, and Secti®0]2 standing alone, do neiolate ex post facto
principles is that registration @l is not considered punitive.ld. at 1268 (emphasis in text).
Here, plaintiff is not challengg the registration provisions bfegan’s Law, Section 290, but
rather the broad publication of his perdanérmation on the Internet required by

Section 290.46.
10
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lii. Statecases
The Governor argues that state court cadeblesh that the Califoria Legislature had a

non-punitive intent in enacting Section 290.46 ngtPeople v. Castellanos, 21 Cal. 4th 785, 7

(1999), and Doe, 173 Cal. Apphdat 1114-15. This argument failgirst, Castellanos was
decided five years before Section 290.46 wastad, and does not address the punitive or nc
punitive intent of the legislatuiia enacting that legislation.

Second, even if Castellanos did address that Section — and Doe does address an
amendment to Section 290.46 e tluestion of whether a staeactment has a non-punitive
intent is a federal question. “In applying thepmst facto prohibition athe Federal Constitutior
to state laws, a federal court accepts the meaascribed to them byethighest court of the

state.” Murtishaw v. Woodford, 255 F.3d 926, 964¢@th Cir. 2001), cert. denied, 535 U.S. 9

(2002). But when its meaning is thus establistieeljssue of whether there has been an ex p
facto violation is a constitutional questiontte determined by the federal court. Id. at 965.

The Governor’s mere citation to the state tdecisions is thereforeeffective. If the
Governor believes those decisions shoulfblewed because they are persuasive on the
guestion, then he is free to argue thaint. Thus far, he has not done so.

b. Second step: practical effect

Even if the court were tiind that the California legislate had no intent to punish, it
must then consider whether § 290.46 “is so pungitieger in purpose or effect as to negate [th
State's] intention to deem itvill” Smith, 538 U.S. at 84 (inteal quotation marks omitted). In
analyzing the effects of Alaslsaversion of Megan’s law, the Supreme Court referred “to the

seven factors noted in Kennedy v. MendozatMaz, 372 U.S. 144, 168 69 (1963),” which ar¢

“useful guideposts” in ex post facto analys@&mith, 538 U.S. at 97. Of those seven:

[tlhe factors most relevant to owanalysis are whether, in its
necessary operation, the regulatory scheme: [1] has been regarded
in our history and traditions aa punishment; [2] imposes an
affirmative disability or restrain{3] promotes the traditional aims

of punishment; [4] has a rational connection to a nonpunitive
purpose; or is [5] excessivativ respect to this purpose.

Id. at 97.
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The Governor says nothing about whether thtugt’s effects are quunitive in nature as
to negate the legislature’s intent to make twedavil. Nor does he address any of the factors
used to make this determination. The Sugré&ourt analyzed thesactors at some length
before concluding that “respondents cannot shovihat the effects of the law negate Alaska’
intention to establish a civil gallatory scheme.”_Id. at 97 10%imilarly, in Hatton, the Ninth

Circuit analyzed, at length,laeven factors set out in Kerdye Hatton, 356 F.3d at 963. Thos

factors are:

(1) whether the sanction involves an affirmative disability or
restraint; (2) whether the sanctionshastorically been regarded as

a punishment; (3) whether the sanction comes into play only on a
finding of scienter; (4) whetlhethe sanction's operation will
promote the traditional aimsof punishment-regibution and
deterrence; (5) whether the bel@mvio which the sanction applies

is already a crime; (6) whether an alternative purpose to which the
sanction rationally may be connectedassignable to it; and (7)
whether the sanction appears excessivelation to the alternative
purpose assigned.

Id. The Governor offers no similar apsils of the effectsf Section 290.46.

For all the reasons explained above, the @omehas not demonstrated that Section
290.46 is non-punitive as a matter of law, or fhatntiff’'s claims ae otherwise facially
insufficient to proceed. Accordingly, the courhoat conclude at thisage in the proceedings
that permitting plaintiff to amend his complaint would be futile.

V. CONCLUSION

For the reasons stated above|$THEREBY RECOMMENDED that:

1. The Governor’'s motion to dismiss (EQB. 9), be GRANTED, bubnly to the extent
that the Governor enjoys saegn immunity from this suit;

2. Plaintiff be granted 30 days from tth@te of this order to amend his complaint by
deleting the Governor as a defendant aubstituting a proper defendant; and

3. These findings and recommendations are gtdahto the United States District Judg
assigned to the case, pursuanth provisions of 28 U.S.C. 8 629(l). Within 21 days after
being served with these findingad recommendations, any partyynfide written objections with

the court and serve a copy ongadrties. Id.; see also Lddaule 304(b). Such a document
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should be captioned “Objectiots Magistrate Judge’s Findingsd Recommendations.” Any
response to the objections shall be filed withdtiert and served on all giges within fourteen
days after service of the object® Local Rule 304(d). Failute file objections within the

specified time may waive the rigta appeal the District Coust'order._Turner v. Duncan, 158

F.3d 449, 455 (9th Cir. 1998); MartinezXist, 951 F.2d 1153, 1156-57 (9th Cir. 1991).

DATED: June 30, 2015 _ -
Mm——w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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