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8 UNITED STATES DISTRICT COURT
9 EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHAEL FRUNGILLO, No. 2:14—-mc-00047-KIM—-CKD
12 Plaintiff,
13 V. ORDER
14 | IMPERIA ENTERTAINMENT, INC.
(now VIRATECH CORP., a Nevada
15 | Corporation), et al.,
16 Defendants.
17
18 This matter is before the court tire motion by defendant Viratech Corp.,
19 | formerly known as Imperia Entertainment, I(@efendant) to dismigtie case for lack of
20 | personal jurisdiction. (ECF No. 24.) Plainfitichael Frungillo (plaitiff) opposes the motion.
21 | (ECF No. 27.) The motion was submitted withogfuement, and the court now DENIES it.
22 | I BACKGROUND
23 In early 2007, defendant Imperia solicitelaintiff to provide a $250,000 loan to
24 | facilitate financing of defendant’s full-length feature film titled “Never Submit.” (Minguet Dé¢cl.
25 | Ex. A, Pl’'s Second Am. Compl. 11 15, 19, EC#&. ®7-1.) Plaintiff was a resident of New
26 | Jersey and negotiated the terms of a loan agreewith defendant Imperia’s then-CEO Kenneth
27 | Eade. (Frungillo Decl. 11 1-2, ECF No. 28.) The loan agreement was sent to plaintiff in
28 | New Jersey, where he signed it and wired mdray his New Jersey bank account to defendant
1
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in California. (d.{ 3.) The loan agreement providédt defendant Imperia would repay
plaintiff the $250,000 loaned, plus $25,000 interest, by May 18, 2007EX. A at 1.) To date,
defendant has not repaid any of the lodd. [ 3.)

Plaintiff subsequently filed a civil action the United States District Court for th
District of New Jersey against defendant, altgdireach of contrachd other related claims
arising out of defendant’s failure to repay tban. (Pl.’'s Second Am. Compl., ECF No. 27-1.
Despite being personally served, defendanndidrespond, and the New Jersey District Court
entered a default judgment agaidsefendant in the amount of $381,442.8Rl. Ex. B.) The
default judgment included the $250,000 principaltthe loan, $25,000 intergairsuant to the
loan agreement, $63,589.04 iregudgment interest, and $883.84 in attorneys’ fees and
expenses.ld.) The New Jersey District Court amended the judgment in November 2012 t
include defendant Viratech as a judgment debtia. Ex. D.) The modification reflected
defendant Imperia’s name change from Imperia tatéch in its Articles of Incorporation filed
with the Nevada Secretary of Statéd.X

On April 7, 2014, plaintiff regigtred his judgment against defendant in this col
(ECF No. 1.) By the instant motion, defendaat collaterally attacks the judgment by the
instant motion. (ECF No. 24.) Plaintiff opposke motion (ECF No. 27), and defendant has
replied.
Il. LEGAL STANDARD

Under Federal Rule of Civil Procedure 6@{)) the court “may relieve a party o
its legal representative from a fipadgment, order, or proceeding . . . if the judgment is void
As the Supreme Court has stated, “[a] defendaaltnays free to ignorthe judicial proceedings
risk a default judgment, and then challenge jiidgment on jurisdictionagrounds in a collatera
proceeding.”Ins. Corp. of Ireland v. Compagnie des Bauxites de Gus®U.S. 694, 706,
(1982). Itis settled that a cawf registration has jisdiction to entertai motions challenging

the underlying judgmentSeeF.D.1.C. v. Aaronian93 F.3d 636, 639 (9th Cir. 1996). Where {

district court issuing the undgnhg judgment lacked personatrigdiction over the defendant, the

default judgment is void and must be vacatéthlker & Zanger (W. Coast) Ltd. v. Stone Desi
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S.A, 4 F. Supp. 2d 931, 934 (C.D. Cal. 19%4)d, 142 F.3d 447 (9th Cir. 1998). No time limi
applies to bringing a motion to vacate a judgment as \did.
lll.  DISCUSSION

The parties dispute whether defendant siticient contacts with New Jersey td
allow the New Jersey District Court to exergisgsdiction over defendant. (ECF Nos. 24 & 2

Federal Rule of Civil Procedure 4(k)(1)(Arovides that federal district courts
have personal jurisdiction ovaon-resident defendants “who [ageibject to the jurisdiction of &
court of general jurisdiction in the state where tlsridit court is located.’Federal courts follow
state law in determining the boundstleéir jurisdiction over person®aimler AG v. Bauman
__US.  ,134S.Ct. 746, 753 (2014). Accordintje court looks ttlew Jersey state law
to determine the jurisdiction of the federal ddtigourt in New Jersey. New Jersey Court Rul
4:4—4 sets out the state’s long-astatute, and New Jersey counts/e held the state’s long-arm
statue reaches “to the uttermost limits permitted by the United States Constitufibarles

Gendler & Co. v. Telecom Equip. Cora02 N.J. 460, 469 (1986). Thus, the question of due

process under the U.S. Constitution parallels tladyars of personal jurisdiction in New Jersey.

Federal due process requires some “mimmtontacts” between the defendant
the relevant forum such that the court’s exsr of personal jurisdiction “does not offend
traditional notions of fair play and substantial justicent’l Shoe Co. v. Washingtp826 U.S.
310, 316 (1945). The nature of a defendant’s contacist be such as to provide a defendant
with fair warning that it could be ‘dled into court in the forum stateWorld-Wide Volkswagen
Corp. v. Woodsgmi44 U.S. 286, 297 (1980). The court magreise either general or specific
personal jurisdiction overon-resident defendanBeeHelicopteros Nacionales de Colombia
S.A. v. Hall 466 U.S. 408, 414 (1984). In the instaase, the parties agree that general
jurisdiction is inapplicable because defendant is not a resident of and does not have a prin
place of business in New Jersefe€ECF Nos. 24 & 27.)

Specific jurisdiction is more limited aradlows jurisdiction based only on matter
related to the defendant’s cants with the forum stateéSeeMenken v. Emnb03 F.3d 1050,

1057 (9th Cir. 2007). Specific jurisdiction caaesrs whether “defendant has purposefully
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directed his activities at residents of the foramd the litigation results from alleged injuries tf
arise out of or relat® those activities.”"Burger King Corp. v. Rudzewic271 U.S. 462, 472
(1985) (internal quotations and citations omitte@purts must examine the relationship amorn
the defendant, the forum and the cause of attia@etermine whether éhdefendant had “fair
warning” that it could bdédrought to suit thereShaffer v. Heitner433 U.S. 186, 204 (1977).
“The defendant need not have entered the fastate when it conducted these activities, but it
forum-related conduct must form the basis ofdheged injuries and resulting litigation.”
Osteotech, Inc. v. GenSci Regeneration ScieiicEsSupp. 2d 349, 354 (D.N.J. 1998) (citing
Helicopteros 466 U.S. at 408). Plaintiff has the bunde establishing personal jurisdiction bu
need only do so “with reasonable particularitijfellon Bank (East) PSFS Nat. Ass’'n v. Faring
960 F.2d 1217, 1223 (3d Cir. 1992).

Here, because defendant took affirmatiwepstto reach out to plaintiff in New
Jersey and solicit funds from New Jersey, thetdoas the New Jersdyistrict Court properly
exercised personal jurisdiction owiefendant. Specifically, platiff's complaint details how
defendant reached out to plafhin New Jersey and solicitedaney from plaintiff to finance a
film. (Pl.’s Second Am. Compl. { 15, ECF No. 27-Plaintiff, a New Jesey resident, signed a
contract with defendant to loatefendant money for defendanfilen and personally visited his
bank in New Jersey to transfer the money to defend&ht{[{ 17, 24.) When the initial wire
transfer was unsuccessful, plaintiff receivedHartinstructions from defendant and wired the
money telephonically from hidew Jersey bank accountd.(f{ 25-28.) These actions
collectively demonstrate that f@@dant “purposefully directedts activities to plaintiff in
New Jersey.SeeBurger King Corp,471 U.S. at 472. The underlying lawsuit relates to the
contract and funds solicited by defendant frommnitiiin New Jersey. Therefore, defendant h
the requisite “fair warning” that could be brought before aart in New Jersey in a lawsuit
related to the agreement. Exercising juasdn over defendant “does not offend traditional
notions of fair play ad substantial justice.int’l Shog 326 U.S. at 316.

Kevin Buckman, Viratech’s current CEGss®rts he is not aware of Viratech’s

having conducted any business in New JerseycKkBian Decl. 1 4-15, ECF No. 24-2.) But
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knowledge is inconsequential here. Virategirasdecessor in interesinperia, through its
agents, reached out to New Jersey and signedracingacontract with a Ne Jersey resident to
acquire money from a New Jersey bank. Bucks&ck of knowledge ahis activity in 2007,
while Viratech was named Imperia, doex alter the court’s analysis.

In addition, the court is unpersuaded bjedeant’s citation to the recent Suprer
Court decision itWalden v. Fiore_ U.S. ;134 S. Ct. 1115 (2014).Walden the
plaintiffs were residestof Nevada and sought to have Nésv&xercise personal jurisdiction ov
a police officer that had searched pldfstiluggage at an airport in Georgiéd. at 1119. The
officer searched the luggage in Georgia and fodedran affidavit to a United States Attorney’
Office in Georgia.ld. at 1119-20. Even though the officeryrtave directed his conduct at
individuals he knew had Nevada connections sgized cash that originated and was later
returned to Nevada, the officeever purposefully availed himl$ of that jurisdiction.Id. at
1124-26. Waldenstands for the proposition that mere injury in the forum state is not a suff
connection to establish minimum contadtd. at 1125.

In contrast, here, as egihed above, there is more than mere injury to a
New Jersey resident:. Defendant Imperia affiiagdy reached out to New Jersey to acquire
money and negotiated a contract with i while plaintiff was in New Jersey.

Plaintiff’'s comparison to a New Jersey cddalak v. Scovil296 N.J. Super. 363
370 (App. Div. 1997), is much more apt. Halak, the New Jersey plaintiff entered into a

contract with a Maryland charter boat compatd..at 366. The Maryland company negotiate

the contract over the phone witiNaw Jersey resident, sent thentract to New Jersey where the

plaintiff signed it, and the money waansferred from a New Jersey bané. at 369. There
were also additional contacts where the charter boat company obtained an arrest warrant
plaintiff and informed other boat compies in Maryland about the warramd. The court held
that because defendant’s purgfs conduct arose out of a lsss relationship and not the
unilateral activitis of the plaintiff, the defendant “shauleasonably anticipate being sued in
New Jersey.”ld. at 370 (citingWorld—Wide Volkswaged44 U.S. at 297-98).
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Here, plaintiff’'s case for minimum contactseigen stronger than the plaintiff's in
Halak because not only is there a business relatipnstih a New Jersey resident, but defendant
actually visited plaintiff in New Jsey to negotiate the terms of the loan. Plaintiff's complaint
explicitly states that defendant made misrepredemis to plaintiff about the loan agreement “in
the State [of] New Jersey.” (Pl.’s Second Abampl. 91, ECF No. 27-1.) As a result,
defendant’s minimum contacése significant enough for defenddo have reasonably
anticipated defending a lawsuit osbe contract in New Jersey.

V.  CONCLUSION

For the foregoing reasons, defendant’s motion to dismiss is DENIED.
ITIS SO ORDERED.
DATED: February 10, 2015.

UNIT TATES DISTRICT JUDGE




