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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KEITH BROWN, No. 2:15-cv-26-JAM-EFB PS
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

JAMES MATTIS, Secretary of Defense;
UNITED STATES DEPARTMENT OF
DEFENSE,

Defendants.

This case was before the court on October 26, 2016, for hearing on defendants’ mg
dismiss for lack of subject matter jurisdictiparsuant to Federal Rule of Civil Procedure
(“Rule”) 12(b)(1) and for failure to state a e¢fapursuant to Rule 12({&) (ECF No. 22), and

plaintiff's motion for sanctions pauant to Rule 11 (ECF No. 25)Assistant United States

Doc. 43

tion t

Attorney Philip Scarborough appeared on behalf téradants; plaintiff appeared pro se. For the

following reasons, plaintiff's motion for sanati® is denied and it is recommended that

defendants’ motion to gimiss be granted.

1 On January 20, 2017, James Mattis becam8ekeetary of Defense. Pursuant to
Federal Rule of Civil Procedure 25(d), JamestMas substituted as defendant in place of
Ashton Carter, the former Secretary of Defense.

2 This case, in which plaintiff is proceedi pro se, is before the undersigned pursuan
Eastern District of Califoria Local Rule 302(c)(21)See28 U.S.C. 8 636(b)(1).
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l. Defendants’ Motion to Dismiss

A. Background

1. First Amended Complaint’'s Factual Allegations

This action proceeds on plaintiff's first amded complaint, which purports to assert
claims against the United States Departneémefense and James Mattis, the Secretary of
Defense. ECF No. 16. Plaintiff, a 58 year Afdcan American male, was previously employs
as a federal police officer with the Defensmlstics Agency (“DLA”) who had his security
clearance revokedd. 1 25, 26.

Plaintiff alleges that throughout his erapment with the DLA he received fully
successful performance ratings with exaamal rankings from his superioréd. § 27. However,

on November 19, 2012, things changed. He wad byea California Highway Patrol officer fo

having tinted windows and axgred vehicle registrationld. § 37. In light of the circumstance

of that traffic stop, the DLA opened an investigatregarding the trafficitations and plaintiff
was placed on administrative dutidd. 1 39, 40. Shortly thereaft®istrict Attorney’s office
notified the DLA that a criminal complaint wéked against plaintiff charging him with three
felonies. Id. 1 42. Specifically, plaintiff was chargedthvtheft of a vehia, receiving stolen
property, and vehicle license forgery. DeReq. for Judicial Notice (“RIN”), Ex. A.Based on
that criminal complaint, the agency suspeahgkintiff's employment without pay, denied him
physical access to DLA’s building, revoked his sdgiclearance, and ultimately terminated hi
employment. ECF No. 16 1 45, 49, 45. Accordintpgocomplaint, thatriminal complaint,
1

1

% Defendants’ request for jugial notice of state court docemts and decisions issued |
the Merit System Protection Bab(ECF No. 23) is grantedSeeFed. R. Evid. 201).S. ex rel
Robinson Rancheria Citizens Council v. Borneo,, I8¢l F.2d 244, 248 (9th Cir. 1992) (distrig
courts may “take notice of proceedings in otbeurts, both within and without the federal
judicial system, if those proceedings haveirect relation to matters at issueAjderson v.
Holder, 673 F.3d 1089, 1094 n.1 (9th Cir. 2012) (courts “itade judicial notice of records ang
reports of administrative bodies.”) (quotations omittedlaintiff’'s request for judicial notice of
numerous appellate courts opinions (ECF R&).is denied as unnecessary. The court may
consider these authorities titut judiciallynoticing them.
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which formed the basis of disciplinary actiangispute here, wasubsequently dismisséd.
Id. 1 57.

Although the DLA contends that the revboa of the security clearance and the
disciplinary actions of which plaintiff complaingere the result of the information obtained frg
the state criminal charges, the crux of pldfisticomplaint is that the various disciplinary
decisions directed at him were motivated by @@ age discrimination. He contends that the
discipline he received was digmortionate to the discipline adhistered to other non-African
American DLA police officers under the age of 40 for similar condlect]f 1-8. He also claim
that he was denied multiple promotions labse discrimination, and that he was defamed,
libeled, and slandered by statemeeiated to the disciplinary eventk. {1 9-19.

He asserts claims styled as (1) race disiciation under Title VII; (2) age discriminatior
under the Age Discrimination Act of 1967; (3) “harmful procedural eriamgd (4) violation of
his due process rights under the Fifth Amendméithough not identified aa separate cause
action, the complaint contains narmous allegations accusing defenidaof defaming plaintiff’s
character.

2. Proceedings Before the Merit Systems Protection Board

Plaintiff filed an appeal with the Meri&ystems Protection Board (“MSPB”) challengir

the agency’s March 15, 2013 decisiorstspend him indefinitely without pdyDeclaration of

* The underlying facts surrounditige traffic citation and relatiecriminal complaint hav
not been fully presented to the court and rernaiciear. However, an administrative decision
submitted in support of defendants’ motion suggtssplaintiff did not steal a vehicle, but
instead placed California license plates registered to a different vehicle on an unregisterec
he had acquired from out of statéeeRJN EX. F.

> |n Elgin v. Department of Treasyr§67 U.S. 1 (012), the United States Supreme Cq
succinctly described the administrative procedures available under thE8e&uice Reform Act
(“CSRA") to federal employees challenging adverse employment decisions:

The Civil Service Reform Acbof 1978 (CSRA) established a
comprehensive system for reviewing personnel action taken against
federal employees. . . . Employees entitled to review are those in
the “competitive service” and “excepted service” who meet certain
requirements regarding probationgrgriods and years of service.
The reviewable agency actions are removal, suspension for more
than 14 days, reduction in gradepay, or furlough for 30 days or
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Carl Eskew ISO Defs.” Mot. to Dismiss (“Eskdé»ecl.”) 11 9-10, Exs. B-C. In the meantime,
Carl Eskew, the Chief of Security and Emerge Services at the DA’s Defense Distribution
Depot San Joaquin, forwarded information regardmggcriminal charges to DLA Intelligence for
investigation and review of plaiff's security clearanceEskew Decl. J 11. On June 11, 2013
(prior to resolution of the appeal), plaintifsgecurity clearance wasspended. Eskew Decl.
91 12; ECF No. 16 1 54.

The following month, an MSPB Administraéi\Law Judge (“ALJ”) issued an initial

decision, subsequently affirmed by the Board, that reversed plaintiff’'s indefinite suspensiopn. The

ALJ found that the criminal complaint, without nep was insufficient tgustain the indefinite
suspension. RJIN Exs. C, D. The MSPB ordénecagency to cancel the suspension; reinstate
plaintiff effective April 1, 2013and pay plaintiff back pay andhar benefits. RIN Ex. C at 10
The agency complied and plaintiff's suspension stdssequently canceled. He was returned to
his position, but because of the loss of the sgcalearance he was placed “in an administrative
leave status.” Eskew Decl. § 11. Plaintiff gfs that placing him ithat status was also
motivated by discriminatory animus. ECF No. 16 at 1-8.

i

less.

When an employing agency proposes a covered action against a
covered employee, the CSRA gives the employee the right to
notice, representation by counsel, an opportunity to respond, and a
written, reasoned decision from the agency. If the agency takes
final adverse action against the employee, the CSRA gives the
employee the right to a hearing and to be represented by an attorney
or other representative befattee Merit Systems Protection Board
(MSPB). The MSPB is authorize order relief to prevailing
employees, including reinstatemendckpay, and attorney’s fees.

Id. at 2130 (quotations and citations omitted).

When an employee seeks review of an agency’s decision by the MSPB, the case may be

referred to an Administrative Law Judge, who waue an initial decision. 5 C.F.R. § 1201.111.
A dissatisfied party may seek rew of the initial decision by fitig a petition for review with the
full Board. 5 C.F.R. 8 1201.114. Upon reviewe Board may, among other things, issue a fipal
decision resolving the case. 5 C.F.R. 8§ 1201.Hdwever, if neither party seeks review, the

initial decision will become the Board’s final decision 35 days after its issuance. 5 C.F.R. 8
1201.113.

4
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In January 2014, the agency issued agi@cito terminate his employment effective
February 4, 2014Id. § 13-15, Exs. E-F. Plaintiff sponded with anther MSPB appeal
challenging his termination (RJN Ex. F), andfn) again reversed the agency’s decision. Tk
ALJ found that the agency vatled plaintiff's due procesghts by relying on evidence not

identified in the notice of removal #se basis for terminating his employménid.

e

Consequently, plaintiff's removalas canceled, he was again restored to an administrative leave

status, and he received back pay from the eWfedate of his termination. Eskew Decl. { 16.
Plaintiff also filed two petitions with thRISPB seeking enforcement of its ruling. One

sought enforcement of the ordeveesing his indefinitessuspension and thehetr related to the

decision reversing his terminatioRJN Exs. E, G. He argued that the agency failed to comp

with the MSPB'’s orders by refusing to return ptdf to active duty, failing to reinstate certain
benefits of employment, and improperlyadating his back pay and benefitsl. The MSPB

denied both petitions, findindpat plaintiff had failed to demonstrate noncomplianice.

Although it appears that plaintiff was succesgi obtaining reinstatement and back pay

in his appeals before the MSPB, ienetheless has filed a “mixed ca&ef'this court in which
he asserts claims of race and age discriti@inaalleged “harmful procedural error,” and
defamation. Defendants move to dismiss the aelrgning that plaintiff’claims necessarily cal

into question the revocation of the securityachnce and are therefore jurisdictionally barred.

y

Defendants further argue that plaintiff's claims as to age discrimination and procedural errprs

before the agency are moot.

® The agency filed a petition for reviewtbie ALJ’s decision, which the Board dismissed

as untimely. RJN Ex. H.

" “When an employee complains of a memsel action serious enough to appeal to the
MSPBandalleges that the action was based onrohisnation, she is said (by pertinent
regulations) to have brgut a ‘mixed case.”Kloeckner v. Solis133 S.Ct. 596, 601 (2012). Tk
CSRA grants district courts jurisdiction to rewi MSPB decisions involving mixed cases. 5
U.S.C. § 7703Kloeckner 133 S.Ct. at 601-02. Ptaiff's complaint does not explicitly request
review of a particular MSPB deston. However, “[i]f the challenged conduct ‘falls within the
scope of the CSRA'’s ‘prohibited personnel practidéen the CSRA’s administrative procedu
are [the employee’s] only remedyMangano v. United State§29 F.3d 1243, 1246 (9th Cir.

2008). Accordingly, the court congés plaintiff's amended complaias seeking judicial review

of the MSPB'’s final decisions.
5
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B. LeqgalStandards
1. Rulel2(b)(1)

On a Rule12(b)(1) motion to dismiss for lamfksubject matter jurisdiction, plaintiff bears

the burden of proof that jurisdiction existSee, e.g., Sopcak v. Northern Mountain Helicopter

Serv, 52 F.3d 817, 818 (9th Cir. 1999hornhill Pub. Co. v. General Tel. & Electronics Cqrp
594 F.2d 730, 733 (9th Cir. 1979). fiérent standards apply to a 12(b)(1) motion, depending
the manner in which it is madé&ee, e.g., Crisp v. U,966 F. Supp. 970, 971-72 (E.D. Cal.

1997). “A Rule 12(b)(1) jurisdictionattack may be facial or factual3afe Air For Everyone V.

Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). A facishek “asserts that ghlack of subject
matter jurisdiction is apparent from the face of the complaiet.”If the motion presents a faci
attack, the court considers the complaint’s allegetito be true, and piff enjoys “safeguards
akin to those applied when a Rule 12(b)(6) motion is maBeé v. SchachteB04 F. Supp. 53,
56 (N.D. Cal. 1992).

Conversely, a factual attackadlenges the truth of the allegans in the complaint that
give rise to federal jurisdiction. If the mhan makes a “factual atk” on subject matter
jurisdiction, often referréto as a “speaking motion,” tlweurt does not presume the factual
allegations of the complaint to be truéhornhill, 594 F.2d at 733. In adtual attack, defendan
challenges the truth of the jurisdictional factslertying the complaint. “Faced with a factual

attack on subject matter juristan, the trial court may procees it never could under Rule

12(b)(6). . . . No presumptive thitiiness attaches to plaintiffalegations, and the existence of

disputed material facts will not preclude theltcaurt from evaluating for itself the merits of
jurisdictional claims.”Id. (quotations and citation omitted].he court may consider evidence
such as declarations or testiny to resolve factual disputekl.; McCarthy v. United State850
F.2d 558, 560 (9th Cir. 1988). “However, wHarling on a jurisdictonal motion involving
factual issues which also go teetmerits, the trial cotishould employ the standard applicable
a motion for summary judgment.” Under thisngtard, ‘the moving party should prevail only if
the material jurisdictional facts are not in dispamel the moving party is gtied to prevail as a
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matter of law.” Trentacosta v. Frontier Pacific Aircraft Industries, In813 F.2d 1553, 1558
(9th Cir. 1987) (quotations andaiions omitted) (emphasis added).

Here, defendants present a facial attathke question raised by the defense can be
resolved by the allegations of the complaintlitaad documents subject to judicial notice.
Accordingly, the court applies the RuL2(b)(6) standards to this motion.

2. Rulel2(b)(6)

To survive dismissal for failure to statelaim pursuant to Rule 12(b)(6), a complaint
must contain more than a “formulaic recitatiortloé elements of a caasf action”; it must
contain factual allegations sufficient to “raeseight to relief abovéhe speculative level.Bell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). “The pleaglimust contain something more
... than . .. a statement of facts that meredates a suspicion [of] agally cognizable right of
action.” Id. (quoting 5 C. Wright & A. Miller Federal Practice and Procedu&1216, pp. 235-
236 (3d ed. 2004)). “[A] complaint must containfficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its faceASchroft v. Igbal556 U.S. 662, 678 (2009)
(quotingTwombly 550 U.S. at 570). “A claim has faciabpkibility when plaintiff pleads factu

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’ld. Dismissal is appropriate baseather on the lack of cognizable legal
theories or the lack of pleading sufficidatts to support cognizable legal theoriBslistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990).

In considering a motion to dismiss, the dauust accept as true the allegations of the
complaint in questiortlospital Bldg. Co. v. Rex Hosp. T,r425 U.S. 738, 740 (1976), construg
the pleading in the light mo&divorable to the party opposing tim®tion, and resoky all doubts in
the pleader’s favorJenkins v. McKeithen395 U.S. 411, 42%eh’g denied 396 U.S. 869
(1969). The court will “presume that generdéghtions embrace thoseegific facts that are
necessary to supgdhe claim.” Nat'l Org. for Womeninc. v. Scheidler510 U.S. 249, 256
(1994) (quotind_ujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992)).

Pro se pleadings are heldadess stringent standard thitinse drafted by lawyers.

Haines v. Kerner404 U.S. 519, 520 (197Byetz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir
7
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1985). The Ninth Circuit has hefdat the less stringent standard for pro se parties is now higher

in light of Igbal andTwombly but the court still caimues to construe prge filings liberally.

Hebbe v. Pliler 627 F.3d 338, 342 (9th Cir. 2010). Howe\hbg court’s liberal interpretation of

a pro se litigant’s pleading mawpt supply essential elementsao€laim that are not pled?ena v.
Gardner, 976 F.2d 469, 471 (9th Cir. 199%¢ey v. Bd. of Regents of Univ. of Alas&&3 F.2d
266, 268 (9th Cir. 1982). Furthermore, “[tjhe daamot required to accept legal conclusions
cast in the form of factual afiations if those conclusions canmeasonably be drawn from the
facts alleged.”Clegg v. Cult Awareness Netwod8 F.3d 752, 754-55 (9th Cir. 1994). Neithe
need the court accept unreasonable infergnor unwarranted dections of fact.W. Mining
Council v. Watt643 F.2d 618, 624 (9th Cir. 1981).

In deciding a Rule 12(b)(6) motion to dismi® court may consider facts established

exhibits attached to the complaifdurning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir.

1987). The court may also considacts which may be judicially noticelfiullis v. U.S. Bankr.
Ct., 828 F.2d 1385, 1388 (9th Cir. 1987), and matéysublic record, including pleadings,
orders, and other papers filed with the coMiack v. South Bay Beer Distrib§98 F.2d 1279,
1282 (9th Cir. 1986).

C. Discussion

As noted, defendants argue teabject jurisdiction is lacking as to the majority of
plaintiff's claims, and that his &ual allegations fail to state aagh as to the others. ECF No.
22-1.

1. Timeliness of Defendants’ Motion

Plaintiff raises a threshold argument that the defendants’ motion is untimely and sh
not be considered. ECF No. 24 at 27. The asqurnacks merit. Defendants moved to dismis
plaintiff original complaint on June 21, 2016. E®Qo0. 13. In response, plaintiff amended his

complaint pursuant to Rule 15 by filimgfirst amended complaint on June 29, 2bI6CF No.

=

puld

S

16. Defendants subsequently filed a timely motion for an extension of time to respond to the firs

8 Rule 15 permits a plaintiff to amend hisygaaint once as a matter of course within 2

days after service of an answer or a motiaubght under Rule 12(b). Fed. R. Civ. P 15(a)(1)
8
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amended complaint. ECF No. 18. On Jul(d16, the court denied defendants’ motion to

dismiss the original complaint as moot, granteigigants’ request for axtension of time, and
directed defendants to file a response &fitst amended complaint by August 19, 2016. EC
No. 19. Defendants timely filed the instant motto dismiss on August 17, 2016. ECF No. 2

2. Claims Related to the Revoaoatiof Plaintiff's Security Clearance

Turning to the merits of defeants’ motion, they first argueahthe majority of plaintiff's
claims must be dismissed for lackjurisdiction. They note tt these claims are dependent uj
a review of the decision to revoke plaintiff's security clearance, and any claims requiring re
of that decision are bade ECF No. 22-1 at 11-14.

In Dep’t of Navy v. EgamM84 U.S. 518 (1988), the Suprefeurt held that the MSPB
lacks authority to review a decision denyinggtividual a security @arance, reasoning that
security clearance determinations are “sensitive and inherently discretionary” and are “cor
by law to the appropriate agency of theecutive Branch.” 484 U.S. at 527-2Bganwas
extended by the Ninth Circuit tosal preclude judicial review &fecurity clearance decisions,
finding that the reviewability of sin decisions “applie[d] no less tioe federal courts than to th
MSPB.” Dorfmont v. Brown913 F.2d 1399, 1401 (9th Cir. 1990).

EganandDorfmonthave also been applied to preclyadkesdiction over a Title VII claim
alleging that a revocation of a security chaace was the result of race discriminati®@razil v.

Dep’t of Navy 66 F.3d 193 (9th Cir. 1995). The courBrazil explained that the resolution of

the Title VII claim would necessarily require amaluation of whether the reasons for revoking

the security clearance were validl. at 197. It explained that under tdeDonnell Dougla3
burden-shifting framework, “[i]t ismpossible for the court to est&hl in the first place whether
the Navy’s proffered reasons were legitimate withexgluating their merits. Even if the court

i

® McDonnell Douglas v. Corp. v. Gregfill U.S. 792 (1973), established a three-part
burden shifting test for evaluating discrimination glai Under this test, @aintiff is required to
first establish a prima facie cagkdiscrimination. If the plaintiff establishes a prima facie cag
the burden shifts to the employer to articulate a legitimate, nondiscriminatory reason for itg
decision. Once the employer does so, the ptathen bears the burden of proving that the
proffered reason is a pretext for discriminatide. at 802-04.

9
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were able to get by step two, it is very likelyb® impossible for it to proceed to step three an
determine whether the given reasons were megext without considering their meritsld.

Here, plaintiff's amended complaint specdily claims that dendants’ decision to
suspend his security clearance violatedigist to due process and was based on harmful
procedural errors and discrimination in vioda of Title VII and the Age Discrimination in
Employment Act (“ADEA”). ECF No. 16 5. Asuch, his claim is indistinguishable from
Brazil and his challenge is barred.

Plaintiff's claims related to his placenteon administrativedave and denial of
promotions occurring after June 11, 2013—the Hetesecurity cleara® was suspended—are

similarly barred. A prerequisite plaintiff resuming his positiorass a police officer or receivin

a promotion was his holding of a valid securityazcihince. Thus, resolutiofithese claims would

also require review of thmerits of the decision to suspendipliff’s clearance. One necessari

j®N

ly

follows the other. As explained by Carl Eskelae Chief of Security and Emergency Services at

DLA'’s Defense Distribution Depddan Joaquin, the decisions teg@ude plaintiff from entering

the DLA base, and to place him on administrateave instead of returnifigm to his duties as &

police officer after the MSPB reversed the agé&ndgcisions were badgeat least in part, on
plaintiff's security clearance kiang been suspended. Eskew Dé&cR1. He explains that all
DLA police officers are required tmaintain at least a “Secret” level security clearance. Esk
Decl. 1 4. Without his security clearance, pl&intias not able to returto his job as a police
officer. 1d. 1 12, 21. Consequently, he was placeddministrative leave and barred from
entering the DLA baseld. § 21. Mr. Eskew further states tipdaintiff was notqualified for a
promotion to a Sergeant or Lieutenant, as@areot hold those positiomgthout a security
clearance.d. T 22.

Review of these determinations necess#an evaluation of whether defendants’
“proffered reasons [for suspending plaintiff's security clearance] were legitimate” or “wheth
given reasons were mere pretex@fazil, 66 F.3d at 197%ee Drazich v. Muby20142014 WL
2069474 (N.D. Cal. May 16, 2014) (court lackedgdiction over plaintiff's discriminatory

termination claim where plaintiff “was termirat because his security clearance was revoke
10
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and the clearance was a requirement of his jolA% the Ninth Circuit has explainedBrazil,
review of the clearance decisionthis context is barred. €hefore these claims must be
dismissed without leave to ametfdSee Noll v. CarlsqrB09 F.2d 1446, 1448 (9th Cir. 1987)
(while the court ordinarily would permit a pro gintiff to amend, leave to amend should not
granted where it appears amendment would be futile).

3. Age Discrimination in Employment Act of 1967

As with the Title VII claims, any of plaiiff's age discrimination claims that call into

guestion the revocation of his setyiclearance are also barreBut defendants also argue tha

the age discrimination claim related to the chakhdisciplinary action is moot. ECF No. 22;

at 14-15 (noting plaintiff's successful appeal before the MSRB)at 16**

“The doctrine of mootness, which is erdded in Article III's case or controversy
requirement, requires that an actual, ongoing oertsy exists at all stages of federal court
proceedings.”Pitts v. Terrible Herbst, Inc653 F.3d 1081, 1086 (9th Cir. 2011). A case is m

“if events subsequent to the filing oftlcase resolve the parties’ disputéd” at 1087. Under

19 On January 13, 2017, defendants requesteel® supplement the motion to dismis
which they noticed for hearing on Februdf, 2017. ECF No. 40. ahrequest and the
proposed supplement indicate that on December 20, 2016, the Department of Defense
Consolidated Adjudications Facility, whichrissponsible for reviewpg security clearance
determinations, reinstated plaintiff's security cleararfseeECF No. 40-2 at 2. This additional
information does not alter thetoome of the pending motiorEganand its progeny make cleat
that his court is without jurisdiction to reviewve merits of the agey’'s decision to revoke
plaintiff's security clearance. While it mightisa questions of mootness, the subsequent deg
to reinstate plaintiff's ssurity clearance, even if predicated a finding that it was wrongfully
removed, does not vestisdiction where it was lacking in the first place.

1 plaintiff claims that adverse employmections taken against him before the
suspension of his securitjearance are not barred Bgan. These include the November 21,
2012 and February 8, 2013 decisions to placedn administrative leave; an April 1, 2013,
decision to indefinitely suspend him withqay; and decisions to not promote him in 2011,
2012, and early 2013. He alleges discriminatiaims under Title VII and the ADEA and a

claim he describes as “harmfulogedural error” as tthese decisions. ECF No. 16 1 1-4, 9-1

Challenges to these decisions do aygpear to be foreclosed Bganas they occurred prior to th
security clearance suspension. Defendants’ nmaismiss the ADEA and “harmful procedur:
error” claims premised on these decisi@eeECF No. 22-1 at 14-16, they do not move to
dismiss plaintiff's related Title VII claimsAccordingly, the court declines to address the
sufficiency of plaintiff's Title VII clams related to these agency decisions.

11
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such circumstances the court must dismisattien because it does “not have the constitutio
authority to decide moot casedd.

Defendants observe that the decisionsitiefinitely suspend platiff and remove him
from federal service were reversed by the M&iRB that plaintiff was awarded all available
remedies. ECF No. 22-1 at 8-9. Thus, defetglaontend, plaintiff's age discrimination and
claim based on these discipligactions is now mootld. Indeed, it appearthat plaintiff
already obtained any relief available on his ataim. Under the Age Discrimination in
Employment Act, relief “is limited to ‘judgmes compelling employment, reinstatement, or
promotion,’ the recovery of unpaid minimum ges or overtime pay, and reasonable attorney
fees and costs.Ahimeyer v. Nevada Syd. Higher Education555 F.3d 1051, 1059 (9th Cir.
2009) (citing 29 U.S.C. 88 216(b), 626(b))unitive damages and compensatory damages fo
pain and suffering are not available under the ADER.

Plaintiff was successful in having higdiefinite suspension and removal from his
employment overturned. On July 17, 2013, amAdstrative Law Judge found that the decisi
to indefinitely suspend plaintiff was based soletythe criminal complaint filed in state court,
and that such evidence alone wasiificient to support the decisiolkeeRIN Ex. C. An ALJ
ordered “the agency to cancel the suspensionetnohactively restore [plaintiff] effective April 1
2013,” and to pay plaintiff the apgpriate amount of back payd. at 8. That order was affirme

by the MSPB. RJN Ex. D. Furthermore, the MSRIBsequently found that the agency comp

with its order “reversing the [plaintiff's] indefite suspension and making the appellant whole.

RJIN Ex. E, 1 6.

The MSPB also found that in terminatinguipkiff’s employment, the agency violated
plaintiff’'s procedural due process rights and ordered plaintiff returned to service and awarc
back pay. RIN Ex. F. Accordingly, the ageoanceled plaintiff's removal and awarded him
back pay. RIN Ex. G. This demonstrates thahptaalready received athe relief he is entitle
to under his ADEA claimAhlmeyey 555 F.3d at 1059. But plaintiff argues that he was not
returned to duty as a police officer. Thusjrmsts, he was not given back pay for overtime

hours he would have received had he been resésradpolice officer. Thus, he argues, his ag
12
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claim is not moot. ECF No. 24 {1 26, 28, 3D, This argument cannot overcome Bganbar.
As discussed above, having a security clearanagrerequisite to assuming the duties of a
police officer and his argument calls into questilee suspension or revocation of his security
clearance. As such, itis barreBrazil v. Dep’'t of Navy66 F.3d at 197.

To be sure, the MSPB reversed the saspn without pay, but its initial decision
ordering cancellation of the indefinite suspension and retroac8t@ation was not issued unti
July 17, 2013. RJN Ex. C. By that time, pldifgisecurity clearance laalready been revoked.

Consequently, although he couldrdestored to some type diity, he was barred from resuming

active duty as a federal police office. Thus, while the MSPB could award back pay and ditect a

return to service in some other capacityptild not—nor could this court—order reinstatement

of a security clearance that wdydermit him to resume duties requiring such a clearance. As the

determination “necessarily requires the court tograrfsome review of the merits of the securjity

clearance decision,” the claim isrbad for lack of jurisdiction.Brazil, F.3d at 196.

Plaintiff next argues thatéise claims are not moot because defendants failed to “properly

restore” his Thrift Savings Plan accountlavithheld $21,760 of his back pay “for
unemployment earnings without prding the requisite proof to the Plaintiff and the MSPB [that]
the Defendants in fact repaitliiat sum on money to the StatieCalifornia. ECF No. 24 1 34-

35. These new allegations, however, are raosdylin plaintiff's opposition to defendants’

L

motion; the complaint itself is devoid of allegats concerning plaintiff 3 hrift Savings Plan an
unemployment earnings. Accordingly, they do riive that the claims in the complaint are not
moot. SeeSchneider v. Cal. Dept. of Correctigridl F.3d 1194, 1197 n.1 (new allegations
presented in an opposition are irrelevargvaluating the sufficiezy of the claims)Safe Air for
Everyone 373 F.3d at 1039 (once moving party hasspnted evidence refuting jurisdiction, the

opposing party must produce “evidence necessasgtisfy its burden of establishing subject

matter jurisdiction.”). They do, however, suggest that the dismissal of the claim should be with

leave to amend to allow plaintiff an opportunityaitege a claim that remains ripe for review.
Defendants further argue th@aintiff fails to state a clan for age discrimination based

on his allegations that he was wrongfully derpeaimotions. ECF No. 22-1 at 16. To state a
13
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claim for violation of the ADEA, @intiff must allege that he “wd4) at least forty years old, (2
qualified for the position for which an applicatiovas submitted, (3) denied the position, and
the promotion was given tosaibstantially younger personShelley v. Gerer666 F.3d 599, 60§
(9th Cir. 2012).

His complaint alleges that plaintiff is ovierty (ECF No. 16 § 25)ut does not allege
that he was qualified for the positions he was dknie fact, plaintiff dos not even allege that
he applied for the positions he was allegedly wrongfully denied. Furthermore, plaintiff doe
identify the age of the individuathat were given the positiorseeECF No. 16 1 9-14. Rathe
he merely alleges that manytbg individuals that were gramt@romotions were under the age
of 40. Id 1 63(k). This allegation is insufficient $lhow that the promotions were given to
individuals that were substantiyounger than plaintiff. Thus, Hails to allege claims for age
discrimination. Accordingly, platiff's ADEA claim must be dimissed with leave to amend
granted only to the extent that an amendadhtis not predicated on any challenges to the
suspension of plaintiff’'s security clearancgee Noll v. Carlsqr809 F.2d at 1448.

4. DueProcess

Plaintiff's fourth cause of action alleges tllagfendants violated $iright to due process
under the Fifth Amendment. ECF No. 16 at 27-32. The natwtfethis claim in the context of
this mixed Title VII/ADEA and MSPB appeal ®ais not entirely clear. On the one hand,
plaintiff complains of alleged pcedural errors durinthe MSPB proceeding€On the other, he
seeks monetary damages for the altedee process violations, suggestingiaensconstitutional
tort claim?® Any such claim is bared by the exclusivitiplaintiff's remediesefore the MSPB.
Those remedies, established by the Civil #erReform Act of 1978CSRA), Pub.L. No. 95—
454, 92 Stat. 1111 (codified as amended in scatteretibns of 5 U.S.Cprovide the exclusive

12 plaintiff's third cause of action, although dgsited as a claim féharmful procedural
error,” is a claim that the agency did not affbrch all the process he was due in reaching its
decisions to impose disciplin&eeECF No. 16 at 27-30. Accordingly, the court construes
plaintiff's third and fourth claims assangle procedural due process claim.

13 See Bivens v. Six Unknown Named Agiefithe Fed. Bureau of Narcotie®03 U.S.
388.
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route for plaintiff to addres prohibited personnel actionSaul v. United State928 F.2d 829,
833 (9th Cir. 1991). The CSRA created aaberate “framework for evaluating adverse
personnel actions against” fedeeahployees and “[i]t prescribes gneat detail the protections
and remedies applicable to swattion, including the availabilitgf administrative and judicial
review.” United States v. Faustd84 U.S. 439, 443 (1988). It is now well established that
“[w]hen allegedly unconstitutional conduct falls witlthe broad confines of the CSRA, courts
lack jurisdiction to hear Bivensaction based on the conductCollins v. Benderl95 F.3d 1076
1078 (9th Cir. 1999)see alsdsaul 928 F.2d at 840 (“[T]he CSRA precludes even tHgisens
claims for which the act provides no alternativeeely.”). Thus, plaintf’s claim for monetary

damages premised on due process violations must be dismissed.

174

Plaintiff's fourth cause of acn might also be read as ateanpt to request review of the
MSPB decision based on alleged gwecess violations, raisingdiguestion of whether leave tq
amend to clearly assert such a claim is appragribte claims that his due process rights were
violated because he was never returneddombrkplace and thateéhpost-suspension and post-
removal processes were defective for a vaiétyeasons, including: E6EMSPB did not sanction
the DLA for discovery motion violations; the Alallowed DLA officialsto commit perjury and
testify without providing documentation to suppiteir testimony; anthe DLA never provided
plaintiff with a statement explaing the amount of back pay he weatitled to receive. ECF No
16, 11 97-98. Lastly, he alleges that the age@ommitted numerous procedural errors in
deciding to place him on administrative leastespending him without pay, not promoting him
and terminating his employmenid. {1 88-93. But as defendantgwae, plaintiff's due process
allegations necessarily fail because his own dampand documents sudat to judicial notice
demonstrate that plaintiff received all the pracles was due. ECF No. 22-1 at 17. As noted
above, plaintiff not only aailed himself of the opportunity thallenge his indefinite suspension
before the MSPB, he was successful in hauingerturned. RIN Exs. C, D. Although he
quibbles with the extent of relief granted by Hward, his own complaint shows that he was npt
deprived of due process. Asgued by defendants, “[tlhese gli¢ions show that Mr. Brown’s

true gripe is that he did not gbie particular outcomehat he wanted at the MSPB .. . .” ECF
15
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No. 22-1 at 17. However, the altions do not demonstrate tihat was deprived of reasonabls
notice and a meaningful opponity to be heardBrewster v. Bd. Of Educ. Of Lynwood Unifiec
Sch. Dist, 149 F.3d 971, 982 (9th Cir. 1998). Not odlg he receive such process, he was
ultimately successful in challenging his removal.

Given that judicially-noticeable documentswmstrate that he was afforded due proce
the dismissal must be without leave to ameBde Noll v. CarlsqrB809 F.2d at 1448.

5. Defamation

Plaintiff’'s complaint, without specifidig saying so, vaguely suggests a claim for
defamation. Defendants argue, among other ththgsa defamation claim fails as a matter of
law due to plaintiff's failure to exhaust his adhnsitrative remedies underetlrederal Tort Claim:s
Act. ECF No. 22-1 at 18.

As a sovereign, the United States is immiraom suit except according to its consent tq
be sued.Lehman v. Nakshiad53 U.S. 156, 160 (1981). lecessarily follows that where
Congress waives the immunity of the United &adny terms and conditions that it places on
waiver are jurisdictional and mstibe strictly construedSee Block v. North Dakota ex rel. Boa
of Univ. and School Land461 U.S. 273, 287 (1983)erves v. United State866 F.2d 517, 521
(9th Cir. 1992). Congress has waived the immuoiitthe United States farertain tort claims as
provided in the FTCA? but only according to the terms armhditions set out in that statute.
As relevant here, those conditianslude the administrative toctaim requirements. 28 U.S.C|
8§ 2675(a). Thus, “[t]he requirement of atministrative claim igurisdictional.” Brady v. United
States 211 F.3d 499, 502 (9th Cir. 2000).

Although Congress has consenteduits against the Unitedtates under the FTCA, prig
to litigating a tort claim against the United Stageg]aintiff must first filean administrative clain
with the appropriate federal agency. 28 U.82675(a). Presentation ah FTCA claim must

be made within two years ofdtaccrual of the claimant’'s causieaction. 28 U.S.C. § 2401(b).

4 The FTCA waives immunity to make the UdtStates “liable to the same extent as
private party for certain torts of federal empmeyg acting within the scojé their employment.”
United States v. Orleand25 U.S. 807, 813, 96 S.Ct. 1971, 48 L.Ed.2d 390 (1976).
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A claim is deemed “presented” to the federal agency upon its reGap28 C.F.R. § 14.2(a);
Vacek v. U.S. Postal Servjel7 F.3d 1248, 1251 (9th Cir. 2006) (mailbox rule does not apy
FTCA cases). A civil action may not be instiditentil an administrative claim has “been final
denied by the agency in writingné sent by certified or registat mail.” 28 U.S.C. § 2675(a).
As noted, the administrative claim requirementler the FTCA is jurisdictional and cannot be
waived. Cadwalder v. United Stated45 F.3d 297, 300 (9th Cir.1995). In addition, courts are
required to strictly construthe exhaustion requiremenfacek 447 F.3d at 1250 (where
exhaustion conditions not satisfieaction may not proceed “merddgcause dismissal would vi
a harsh result upon the plaintiff.”).

There is no indication from the record thatiptiff presented his aadministrative tort
claim regarding his allegations of defamation vétty federal agency. Plaintiff's failure to
exhaust his administrative remedies deprivesdbist of subject matter jurisdiction over this
claim. More significantly, even had he filad administrative clainthe FTCA does not extend
to “any claim arising out of . . . libel . . . [orfesider . . ..” 28 U.S.C. 8§ 2680(h). As the Unite
States has not waived its immunity for claimslefamation, this claim must be dismissed witk
prejudice for lack of subject matter jurisdictioBee Wilborn v. Napolitan@012 WL 354494, at
* 9 (S.D. Cal. Feb. 2, 2012).

[l. Plaintiff's Motion for Sanctions

Plaintiff seeks sanctions aigst defendants pursuant tol®ad1, arguing that their motiof
to dismiss mischaracterizes tleets of this case and that thectarations of Carl A. Eskew,
submitted in support of defendants’ motioantains false statements. ECF No. 25.

“Rule 11 requires the imposition of sanasowvhen a motion is frivolous, legally
unreasonable, or without factual foundationis brought for an improper purposeConn v.
Borjorquez 967 F.2d 1418, 1420 (9th Cir. 1992). “The central purpose of Rule 11 is to det
baseless filings."United States ex rel. Robinson Rancheria Citizens Council v. Borne®Tic
F.2d 244, 254 (9th Cir. 1992) (quotidpoter & Gell v. Hartmarx Corp496 U.S. 384 (1990)).
1
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An “improper purpose” is a purpose to “harassootause unnecessary delay or needless incf
in the cost of litigation.” Fed. R. Civ. P. 11(b)(IThe test for improper purpose is an objectiv
one. G.C. and K.B. Invs., Inc. v. WilspB26 F.3d 1096, 1109 (9th Cir. 2003).

Defendants’ motion was not filed for an imper purpose. Rather, as explained abovi
presents meritorious argumentgpporting the dismissal of plaiffts first amended complaint.
Plaintiff's motion for sanctionkacks merit and is denied.

lll.  Conclusion

Based on the foregoing, what remains of pifiistcomplaint are portns of his Title VII
claim concerning agency action that predate tlspesosion of his securitgearance, which the
government did not move to dismisSee supraote 11. All other claims must be dismissed.
However, plaintiff is granted leave to anakthe portions of his purported ADEA claim that
would not barred b¥gan if he can allege sufficient factn support of such a clainb.opez v.
Smith 203 F.3d 1122, 1126-27 (9th Cir. 2000) (en bddiskrict courts must afford pro se
litigants an opportunity to amend to correct anydeficy in their complaints). Should plaintifi
choose to file an amended complaint, the amendetblaint shall clearly set forth the allegatic
against defendants and shall specify a basighisicourt’'s subject matter jurisdiction. Any
amended complaint shall plead plaintiff's claimsnumbered paragraphs, each limited as far
practicable to a single set of circumstancas,tequired by Federal Rule of Civil Procedure
10(b), and shall be in double-spadext on paper that bears linambers in the left margin, as
required by Eastern Distriof California Local Rules 130) and 130(c). Any amended
complaint shall also use clear headings to delineate each claim alleged and against which
defendant or defendants the claim is allegede@sired by Rule 10(b), andust plead clear fact
that support each claim under each header.

Additionally, plaintiff is informed that the court cannot refergdor pleadings in order tg
make an amended complaint complete. Locd¢Ra0 requires that eaamended complaint be
complete in itself. This is because, as a general rule, an amended complaint supersedes
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once

plaintiff files an amended complaint, the origimo longer serves any function in the case.
18
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Therefore, “a plaintiff waives all causes of action alleged in the original complaint which ar
alleged in the amended complairit@ndon v. Coopers & Lybran®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plainfi that failure to
comply with the Federal Rules of Civil Procedutes court’s Local Rules, or any court order
may result in a recommendation thiais action be dismissed®eelocal Rule 110.

Accordingly, it is hereby ORDERED that:

1. Defendants’ motion for leave to filesapplement to the motion to dismiss (ECF No,

40) is denied as moot; and

2. Plaintiff's motion for sartons (ECF No. 25) is denied.

Further, it is RECOMMENDED that defenata’ motion to dismiss (ECF No. 22) be
granted as follows:

1. Plaintiff's Title VII and ADEA claims beismissed without leave to amend to the
extent they are predicated agency action that occurredeafJune 11, 2013. The balance of
plaintiff's age discrimination claim béismissed with leave to amend.

2. Plaintiff's defamation claim and due pess claims (and relatdarmful procedural
error claim) be dismiss without leave to amend.

3. Plaintiff be granted thirty days frometkdate of any ordedapting these findings and

e not

recommendations to file an amended complaimrasided herein. The amended complaint nmust

bear the docket number assigned to this casenaistibe labeled “Second Amended Compilair
Should plaintiff fail to timely file an amendedmplaint, this action Wiproceed on plaintiff's
Title VII claim challenging defendasitconduct prior to the suspensiohhis security clearance
These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections

i
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE
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