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United States Attorney
PHILIP A. SCARBOROUGH (SBN 254934)
Assistant United States Attorney
501 | Street, Suite 10-100
Sacramento, CA 95814
Telephone: (916) 554-2700
Facsimile: (916) 554-2900
Philip.Scarborough@usdoj.gov
Attorneys for Defendants
IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
KEITH EDWARD BROWN, CASE NO. 2:15-CV-00026-JAM-EFB
Plaintiff, [PRORPOSED] ORDER ON DEFENDANTS’
MOTION TO COMPEL AND MOTION FOR
V. PROTECTIVE ORDER

JAMES MATTIS, et al., DATE: March 14, 2018

TIME: 10:00 a.m.

Defendant. COURT: Courtroom 8, 13th Floor
JUDGE: Hon. Edmund F. Brennan
This matter came before the Court on Matdh2018, for a hearing on Defendants’ Motion to

Compel (ECF 60) and Defendankgbtion for a Protective Order (ECF 64). The motions are grante

set forth below.

A. Motion to Compel

Defendants move to compel Plaintiff to provievritten response faterrogatory Number 8
and to produce documents.

1. Interrogatory Number 8

Interrogatory Number 8 seeks information relatingptonal or informal disciplinary actions tha
have been taken against Plaintiff in connectidth wny employment Plaintiff has had as a police
officer, peace officer, or any similg@osition. As the Court explained the hearing, this information
clearly is relevant in this case, which assertsrdanf discrimination in diciplinary procedures taken
against Plaintiff in his capacity as a federal Eforcement officer. Although Defendants already ha

in their possession some information relating geighlinary actions takeduring the course of
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Plaintiff's federal employment, the interrogatory asseks information relating discipline that may
have occurred in connection with Plaintiff's lanforcement employmeat non-federal agencies.

Because the information requestednterrogatory Number 8 is relevant and the burden to
Plaintiff of providing a writen response is minimal, the Court geaDefendant’s motion to compel wit
respect to Interrogatory Number Blaintiff is ordered to provide to Defendant a written response to
Interrogatory Number 8 by Friday, March 23, 2018, vaittertification that # answer is made under
penalty of perjury.See Fed. R. Civ. P. 33(b)(3).

2. Document Request Numbers 10, 16, 18, 20, and 21.

Defendants also move to compel Plaintifpreduce documents responsive to Document
Request Numbers 10, 16, 18, 20, and 21. Thesesegeek documents evidencing promotions
Plaintiff applied for (RFP 10), documents reflecting Plaintiff's employmestohy since November 1,
2000 (RFP 16), documents relating to Plaintiff's pfawsuits (RFP 18), documents showing Plaintiff

employment history after he waerminated at DLA San Joaquin (RFP 20), and documents showing

Plaintiff’'s wage or salary histy after he ceased employmenDdtA San Joaquin (RFP 21).

Document Request Numbers 10, 16, 18, 20, and 21 eakhrdormation that is relevant to the
issues in this case including Plaintiff's qualificats and applications for employment, damages and
mitigation of damages, and any prior litigation Pldiftas been involved in. Plaintiff stated at the
hearing that he has at least some documentsnsese to these requests. Although some of these
documents or the information contained in theny mleeady be in the possession of Defendants, mu
of it is not, including Plaintiff's emplyment and salary history and anyopiitigation Plaintiff has been
involved in. The burden gfroducing these documents for inspection is no more than what is typic
civil litigation and routine trial pregration. The burden is particulattyw because Plaintiff can satisfy
his obligation by bringing responsive documents to Defendants’ counffetss for inspection and
copying.

Accordingly, the Court grants Defendants’tina to compel Plaintiff to produce documents
responsive to Document Request Numbers 1018,620, and 21. By March 23, 2018, Plaintiff is
ordered to produce to counsel for Defendanysream-privileged documents his possession, custody,

or control that are responsit@ Document Request Numbers 10, 16, 18, 20, and 21 for inspection §
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copying. Plaintiff can comply with this order eith®r providing counsel for Defendants with a physig
or electronic copy of such documents or by taking the documents to Defendants’ counsel’s office
| Street, Suite 10-100, in Sacramento, Califorared permitting them to be copied by Defendants’
counsel. If Plaintiff does not hawamy documents responsive toygarticular request, he should

provide a certifichon so stating.

3. Documents on Plaintiff's“Additional Listing of Do cumentary Material” and
“Additional Listing of Docu mentary Material/Set Two”

Defendants also move to compel Plaintiff to produce documeantsifidd on Plaintiff's
Additional Listing of Documentary Material (EG#3-3) and Plaintiff' sAdditional Listing of
Documentary Material/Set Two (ECF 63-4). Pldifrtias stated that he may use those documents in

support of his case, and therefore tocuments are relevant. To theent those documents have not

been produced and are not already in the possessivef@idants, Plaintiff is ordered to produce them

to counsel for Defendants by March 23, 2018. Plaintiff can comply with this order either by provig

counsel for Defendants with a phgai or electronic copy of such dawents or by taking the documents

to Defendants’ counsel’s office at 501 | StreeifeSu0-100, in Sacramento, California, and permitting
them to be copied by Defendants’ counselPl#intiff does not havany additional documents
identified on ECF 63-3 and ECF 63-4 which areindhe possession of Bendants and have not
previously been produced, he shouldvpde a certificion so stating.

B. Motion for Protective Order

Defendants also move for a protective ordéeveng them from the obligation to respond to 23
requests for admission which Plaintiff served oridddants on February 12, 2018. A court can issud
protective order for good cause to “protect[] a partpenson from . . . undue burden or expense.” F4
R. Civ. P. 26(c)(1). Trial courts have “broaddtetion . . . to decide when a protective order is
appropriate and what degreepwbtection is required.Phillips ex rel. Estates of Byrd v. General
Motors Corp., 307 F.3d 1206, 1211 (9th Cir. 2002) (intdrpaotations and citeons omitted).

Good cause exists to grant Defendants’ motiorafprotective order. Most of Plaintiff’s
requests for admission are overtly argumentative, seektain admissions on facts that are obviousl|

in dispute, or both. As the Cowxplained at the heag, Plaintiff's requestior admission read more
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like a trial brief than requests for admission. Ssiettements are not propgrbjects of requests for

admission.See Vaught v. Clark, 2012 WL 5381518, at *6 (E.D. Cal. Oct. 31, 2012). Accordingly, the

Court grants Defendants’ motion famprotective order relieving theofi the obligation to respond to
Plaintiff's 231 requests for admission served on February 12, 2018.

In sum, the Court orders as follows:

Defendants’ motion to compel a response toriogatory Number 8 is GRANTED. By Friday,
March 23, 2018, Plaintiff is ordered to respond iiting to Interrogatory Number 8, with a signed
certification stating the responsensde under penalty of perjury.

Defendants’ motion to compeldhtiff to produce documents responsive to Document Requs
Numbers 10, 16, 18, 20, and 21 is GRANTED. By HRriddarch 23, 2018, at 12:00 p.m., Plaintiff is
ordered to produce to Defendantsunsel at 501 | Street, Suite-100, Sacramento, California, any
non-privileged documents in his poss®n, custody, or control that assponsive to those requests.
Plaintiff may comply with this order by bringinbe documents to Defendants’ counsel and allowing
Defendants’ counsel to copy theni.Plaintiff does not have anyon-privileged documents responsivg
to a particular request, he should provide a certifinsso stating.

Defendants’ motion to compel Pgiiff to produce documents idefieid on Plaintiff’'s Additional
Listing of Documentary Material (ECF 63-3)dPlaintiff's AdditionalListing of Documentary
Material/Set Two (ECF 63-4) GRANTED. By Friday, March 232018, at 12:00 p.m., Plaintiff is
ordered to produce to Defendantsunsel at 501 | Street, Suite-100, Sacramento, California, any
non-privileged documents identifiesh ECF 63-3 or ECF 63-4 to the extent those documents have
been produced and are not already in Defendants’ ggese Plaintiff may amply with this order by
bringing the documents to Defendsintounsel and allowing Defendahtounsel to copy them. If
Plaintiff does not have any non-privileged documeesponsive to this order, he should provide a
certification so stating.

1
1
1
1
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Defendants’ motion for a protective ordeRANTED. Defendants are relieved from the
obligation of responding to the 231 Requestsdidmission served by Plaintiff on February 12, 2018.
SO ORDERED.

DATED: March 20, 2018. WM
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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