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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JAMES DAVID LOGAN, II, No. 2:15-cv-0121 MCE AC P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS

14 | EVALYN HORWITZ, et al.,
15 Defendants.
16
17 On October 16, 2017, defendants filed a orofor summary judgment. ECF No. 135.
18 | Almost six months later, despite multiple exiens of time, plaintiff has not filed a proper
19 | opposition to the motion. As the following pestural history illustrates, plaintiff has
20 | unreasonably delayed adjudication of this matter.
21 On November 13, 2017, the court received pifis notice of change of address, dated
22 | November 4, 2017, in which he stated that het ltegen without law library access and that he
23 || intended to respond to the motion for summary foeigt now that he had been moved to a new
24 | prison. ECF No. 138. The notice was construed as a motion for an extension of time and
25 || plaintiff was given thirty day#o file his response. ECF Nb39. After thirty days passed
26 | without a response from plaintiffie was given an additional twigrone days to file a response
27 | and warned that failure to do s@uld result in a recommendatitmat the action be dismissed for
28 || failure to prosecute. ECF No. 140. Approximately a week later, plaintiff filed a request for the

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2015cv00121/276972/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv00121/276972/151/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

status of his case (ECF No. 14id the court advised him thatWwas required to respond to the
motion for summary judgment t¢ine undersigned would recommend dismissal of his case (&

No. 142). Plaintiff's deadline was extended totthdays from service of the order and he was

also informed that any further motions for ex¢®ns of time would be denied unless he could
show extraordinary cause. Id. at 2.

Plaintiff next proceeded to file a one-gadocument that stated he was “appealing”
summary judgment; over 700 pages of medieabrds were attached. ECF No. 143. This
document was docketed as plaintiff’'s opposition to the motion, and defendants filed a repl
rested on the failure of the opposition to adonitleny defendants’ ungigted facts. ECF No.
144. Plaintiff then filed a request for a thidsty extension of time teespond to the motion for
summary judgment, on grounds that he had lbeable to access the law library in November
and December 2017. ECF No. 145. That requestieaied. ECF No. 146. However, the co
also stated that it would nobnsider the previously-filedocument (ECF No. 143) as an
opposition. ECF No. 146 at 2 n.1.

Plaintiff next filed a requegor an extension of time dated February 13, 2018, in whic
stated that he had not had law library accessesNovember 3, 2017. ECF No. 147. In light ¢
plaintiff's allegation that he had been withdauv library access for such an extended period ¢
time, defendants were required to respondF RG. 148. Defendants have now responded tq
motion for extension of time (ECF No 149)dplaintiff has filed aather request for an
extension of time (ECF No. 150). The neweguest does not provide any justification for the
requested extension. Id.

In their response to plaintiff's motionrfan extension of time, defendants provide
evidence that, contrary to plaiffis claims, he has been to theMdibrary and is not being denie

access. ECF No. 149. As of February 27, 2018nifiidnad attended the library two times sin

November 3, 2017, and had been scheduled todatte two additional daybut did not show up.

Id. at 1-2. Plaintiff had also submitted two respsefor Priority Legal User status, but those
requests were denied because he refusedtity¢bat he would only be working on his own

case._ld. at 2.
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In light of the evidence that plaintiff Banot been denied agseto the law library,
plaintiff’'s outstanding motions for extensioftime will be denied. Additionally, the
undersigned will recommend that the case be dismissed for failure to prosecute.

Local Rule 110 provides that “[fjare . . . of a party to conipwith these Rules or with
any order of the Court may be grounds fopasition by the Court adiny and all sanctions

authorized by statute or Rule within the inherenpower of the Court.™District courts have

inherent power to control their dockets. In thereise of that power 8y may impose sanctions

including, where appropriate, default or dissal.” Thompson v. Housing Auth., 782 F.2d 829,

831 (9th Cir. 1986) (citation omitted). A court m@igmiss an action based on a party’s failure to

prosecute an action, failure to okeegourt order, or failure to corypwith local rules._Ghazali v

Moran, 46 F.3d 52, 53-54 (9th Cir. 1995) (dismlissanoncompliance withocal rule) (citing
United States v. Warren, 601 F.2d 471, 474 (8th1979)); Ferdik v. Bonzelet, 963 F.2d 1259

1260-61 (9th Cir. 1992) (dismissal for failure toxgaly with an order requiring amendment of
complaint);_Malone v. United States Pos$arv., 833 F.2d 128, 133 (9th Cir. 1987) (dismissal

for failure to comply with court order).

In determining whether to dismiss an antfor lack of prosadion, the court must
consider several factors: “(1) the public’s intri@ expeditious resdiwn of litigation; (2) the
court’s need to manage its dock&j) the risk of prejudice to thdefendants; (4) #hpublic policy
favoring disposition of cases on thalerits and (5) the availabilityf less drastic sanctions.”

Henderson v. Duncan, 779 F.2d 1421, 1423 (3th1986) (citing Ash v. Cvetkov, 739 F.2d 49

496 (9th Cir. 1984); Mir v. Fosburg, 706 F.2d 916, 918 (9th Cir. 1983)).

The court finds that the public’s interestexpeditiously resolvinghis litigation and the

court’s interest in managing the docket weigh wofaof dismissal. This action has been peng

since January 2015, and although defendants'amdtr summary judgment has been pending

since October 6, 2017, it does not appear thatidfdnas taken any steps to respond to the
motion. The court will not continu® drag out these proceedingken it appears that plaintiff
has no intention of diligently pursuing this case.

The third factor, risk of prejude to defendant, also weighmsfavor of dismissal. The
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Ninth Circuit “has consistently helthat the failure to prosecutdigently is sufficient by itself to

justify a dismissal, even in the absence of a shgwf actual prejudice to the defendant from the

failure.” Anderson v. Air West, Inc., 542 F.2d 5824 (9th Cir. 1976) (citing Alexander v. Pa

Mar. Ass'n, 434 F.2d 281 (9th Cir. 1970); Psar v. Dennison, 353 F.2d 24 (9th Cir. 1968)).

This is because “[t]he law preseminjury from unreasonable delayd. (citing States S.S. Co.

v. Philippine Air Lines, 426 F.2d 803, 804 (9th Cir. 1970)).

The fourth factor—public policy favoring diepition of cases on their merits—is greatly

outweighed by the factors in favor dismissal discussed herein.

Finally, the court has already provided plaingiftensive additional time to file a respor
to the motion for summary judgment, and warhed that failure to file an opposition would
result in dismissal of the action. ECF N&89, 140, 142, 146. The court’s warning to a party
that failure to obey the court’s order will resmltdismissal can satisfy the “consideration of th

alternatives” requirement. Ferdik, 962& at 1262; Malone, 833 F.2d at 132-133; Henderso

779 F.2d at 1424. The court expressly warned pthortithree occasions théithe did not file a

response to the motion for summary judgment it would recommenthib@iase be dismissed for

1Se

(1%}

lack of prosecution. ECF No. 140 at 2; ECF No. 142 at 2; ECF No. 146 at 2. Thus, plaintiff had

adequate warning that dismissal could resolnfhis noncompliance with the court’s orders ta
respond to the motion feummary judgment.

Accordingly, IT IS HEREBY ORDERED thaiaintiff's motionsfor extension of time
(ECF No. 147, 150) are denied.

IT IS FURTHER RECOMMENDED that this actidoe dismissed for failure to prosecu
See Fed. R. Civ. P. 41(b); L.R. 110.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 686(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the

objections shall be served and filed within fieen days after service of the objections. The
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parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: April 11, 2018 ) -
mp-:——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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