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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LORIBETH THOMPSON, No. 2:15-cv-00167 AC
12 Plaintiff,
13 V. ORDER
14 | CAROLYN W. COLVIN, Acting
Commissioner of the Social Security
15 | Administration,
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying her applicationr fSupplemental Security Income (“SSI”) under
20 | Title XVI of the Social Security Ac(the “Act”), 42 U.S.C. §§ 1381-1383fFor the reasons that
21 | follow, the court will grant plaintiff's motin for summary judgment, deny the Commissioner’s
22 | cross-motion for summary judgment, and remtisl matter under sentence four of 42 U.S.C.
23 | 8§ 405(g), for further proceedings.
24 || 1l
25
1SSl is paid to financially needy disabledgmns. 42 U.S.C. § 1382(a)ashington State Depl}.
26 | of Social and Health Services v. Guardiapdbstate of Keffeler, 537 U.S. 371, 375 (2003)
(“Title XVI of the Act, 8§ 1381let seq.is the Supplemental Sedyrincome (SSI) scheme of
27 | benefits for aged, blind, or disied individuals, including children, whose income and assets| fall
below specified levels . . .”).
28
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|. PROCEDURAL BACKGROUND

A. Prior Applications

Plaintiff initially applied for supplementaésurity and for disability income under Title
of the Act, 42 U.S.C. 88 401-34, on OctoBer 2007. Administrative Record (“AR”) 22
(decisiony’ This application was denied on February 25, 2010 in a decision by an ALJ afte
hearing at which plaintiff represtd herself. AR 117-32 (prior dsgdn & exhibit list). Plaintiff
did not appeal this decision. ECF No. 16tT (plaintiffs summary judgment brief).

Plaintiff then applied for supplemental security income on July 22, 2010. AR22. T
application was denied on Noveartdl7, 2010, apparently at the stagency level. Id. The
November 17, 2010 denial is not a part of the Adstiative Record. Plairtidid not appeal this
decision. _Id.

B. The Current Application

Plaintiff's current application for supplemt@l security income was submitted on April
21, 2011._Id. The disability onset date wasgateto be April 18, 2000, but was later amende
to July 22, 2010._Id. The applicationsvdisapproved initially on August 10, 2011, and upon
reconsideration on May 8, 2012. Id. On Februzty2013, ALJ Dante M. Alegre presided ov
the hearing on plaintiff's challenge tcetdisapprovals. AR 63-86 (transcriptPlaintiff was
present and testified at the hiegt and she was representedalttprney Randall Padgett at the
hearing. AR 63. Alina Sala, a vocational expaldo testified at the hearing. AR 63, 80-81,
82-85.

On April 29, 2013, after denying plaintiéfrequest to re-open her July 22, 2010
application (and the November 17, 2010 deofdahat application), the ALJ issued an
unfavorable decision, finding pldiff “not disabled” under Section 1614(a)(3)(A) of Title XVI

2 The AR is electronically filed at ECF Nos. 14-3 to 14-9 (AR 1 to AR 440).

3 Just before the hearingn February 19, 2013, plaintiff weto the ALJ requesting “the
reopening of, and a fully favorable decision orr, dyplication for TitleXVI benefits, filed on
7/22/10 and denied at the inltidaim level on 11/17/10.” AR82. ALJ denied the request.
That denial is not included in the AdministratiRecord, and plaintiff doesot address the denig
on this appeal. Accordingly, thew will not address plintiff's request, directed to the ALJ, t(
reopen the November 17, 2010 initial clademial, or its denial by the ALJ.
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the Act, 42 U.S.C. 8 1382c(a)(3)(A). AR 22@tecision), 39-42 (exhibit list). On December
2014, the Appeals Council denied plaintiff's reques review, leaving the ALJ’s decision as t
final decision of the Commissioner of Socsdcurity. AR 1-5 (dasion & order receiving
additional exhibit).

Plaintiff filed this action on Janua@i, 2015. ECF No. 1; see 42 U.S.C. 88 405(9),
1383c(3). The parties consentedhe jurisdiction of the magist@judge. ECF Nos. 3, 11. Th

parties’ cross-motions for sunamy judgment, based upon the Adnsinative Record filed by the

Commissioner, have been fully briefed. ER&s. 16 (plaintiff's summary judgment motion), 1
(Commissioner’'s summary judgment motion), 20 (plaintiff's reply).
IIl. FACTUAL BACKGROUND

Plaintiff was born on December 21, 1964, andordingly was 46 years old when she

filed her application. AR 36. Plaiffthas a high school education. AR 36.
lll. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is

supported by substantial evidence and if the Cmsioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(g)).

A. Substantial Evidence

Substantial evidence is “more than a magtilla,” but “may be less than a

preponderance.” Molina v. Astrue , 678& 1104, 1111 (9th Cir. 2012). “It means such

evidence as a reasonable mind might acceptexpuatke to support a conclusion.” Richardson
Perales, 402 U.S. 389, 401 (1971) (internal qumtatharks omitted). “While inferences from t
record can constitute substantial evidence, trdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) (citation omitted).

Although this court cannot suliiste its discretion for that dhe Commissioner, the court

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionesjatusion.” _Desrosiers v. Secretary of HHS
3
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846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

court must consider both eedce that supports aegtidence that detracts from the ALJ’s
conclusion; it may not affirm simply by isdlag a specific quantum @upporting evidence.”).

B. Credibility Determinations

“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th
Cir. 2001). “Where the evidence is susceptiblmtye than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ’s credibity decision based on
evidence that the ALJ did not discuss”).

C. Harmless Error

The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.’Robbins v. SSA, 466 F.3d 880, 885 (9th Cir. 2006)

(quoting_Stout v. Commissioner, 454 F.3d 10BI55 (9th Cir. 2006)); see also Burch v.

Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).

D. The Presumption @ontinuing Non-Disability

“The principles of res judicata apply toranhistrative decisions, although the doctrine
applied less rigidly to administrative proceeditigan to judicial proceedings.” Chavez v.
Bowen, 844 F.2d 691, 693 (9th Cir. 1988). Hie)’s or Appeals Council’s finding of non-
disability, once it becomes the firdecision of the Commissioner,géven “res judicata effect”
as to the period of disability covered by theidi®n, so long as no “manifest injustice” would

result. Lyle v. Secretary d¢lealth & Human Services, 700 F.2d 566, 568 & 568 n.2 (9th Cir,

1983).
I
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However, for any subsequent, un-adjudicaiedod of alleged disability, an ALJ’s

1=

finding that a claimant is natisabled only “create[s] presumptiorthat [the claimant] continue(

to be able to work” after the adjudicated pdri Lester v. Chater, 81 F.3d 821, 827-28 (9th Cir.

1996) (emphasis added). This is the version of tathtnative res judicata” that is at issue her

WD

Plaintiff does not challenge the prior findingd$ability, but rathershe challenges the
presumption that arises from that finding. “Tdi@imant, in order to overcome the presumption
of continuing nondisability arising from tHiest administrative law judge's findings of

nondisability, must prove ‘changedcumstances’ indicating a gteadisability.” Chavez, 844

F.2d at 693 (quoting Taylor v. Heckléi65 F.2d 872, 875 (9th Cir.1985)); Light v. Soc. Sec.

Admin., 119 F.3d 789, 791-92 (9th Cir. 1997) (“g]blaimant may overcome the presumption by
proving the existence of ‘changed circumstances’wmatid establish disability’) (some internal

guotation marks omitted) (quoting HammockBowen, 879 F.2d 498, 501 (9th Cir. 1989)).

IV. RELEVANT LAW
Supplemental Security Income is availabledwery eligible individualvho is “disabled.”
42 U.S.C. § 1381a. Plaintiff is “disabled” ifesis “‘unable to engage in substantial gainful

activity due to a medically detemable physical or mental impaient . . ..”” Bowen v. Yuckert],

482 U.S. 137, 140 (1987) (quoting identically weddorovisions of 42 U.S.C. § 1382c(a)(3)(A

N—r

The Commissioner uses a figeep sequential evaluation process to determine whether an

applicant is disabled and entitled to benefi26.C.F.R. § 416.920(a)(4Barnhart v. Thomas, 540

U.S. 20, 24-25 (2003) (setting forth the “five-stimuential evaluation process to determine

disability” under Title 1l and Tle XVI). The following summades the sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. § 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If ntthe claimant is not disabled.

Id., § 416.920(a)(4)(ii), (c).

Step three: Does the claimantismipairment or combination of
impairments meet or equal an impairment listed in 20 C.F.R., Pt.

5
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404, Sept. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., § 416.920(a)(4)(iii), (d).
Step four: Does the claimantiesidual functional capacity make

him capable of performing his past work? If so, the claimant is not
disabled. If not, proceed to step five.

Id., § 416.920(a)(4)(iv), (e), (f).
Step five: Does the claimant hatlee residual functional capacity

perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.

1d., § 416.920(a)(4)(v), ().

The claimant bears the burden of proof i finst four steps afhe sequential evaluation
process. 20 C.F.R. § 416.912(a) (“In general, you have to prove to us that you are blind of
disabled”); Bowen, 482 U.S. at 146 n.5. Howeva]t‘fhe fifth step of the sequential analysig,

the burden shifts to the Commissioner to demaisthat the claimant is not disabled and can

engage in work that exists in significant numbers in the national economy.” Hill v. Astrue, 698

F.3d 1153, 1161 (9th Cir. 2012); Bowen, 482 U.S. at 146 n.5.
V. THE ALJ’'s DECISION

The ALJ made the following findings:

1. [Step 1] The claimant has nehgaged in substantial gainful
activity since July 22, 2010, themended onset date (20 CFR
416.971et seq.).

2. [Step 2] The claimant has the following severe impairments:
degenerative joint disease of both knees, mild intermittent obesity,
schizophrenia, personality disordemnd bipolar disorder (20 CFR
416.920(c)).

3. [Step 3] The claimant does not have an impairment or
combination of impairments thaheets or medically equals the
severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20FR 416.920(d), 416.925 and 416.926).

4. [Preparation for Step 4] Afteareful consideration of the entire
record, the undersigned finds thidie claimant has the residual
functional capacity to perform a @e range of sedentary work as
defined in 20 CFR 416.967(a). Specdily, the claimat can lift 10
pounds occasionally and lessath 10 pounds frequently, can
stand/walk two hours of an eight-hour workday, and can sit six
hours of an eight-hour workday.She is limited to occasional

6
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climbing of stairs/ramps, balaing, stooping, crawling, crouching,
or kneeling. She is precludedofn climbing ladders, ropes, or
scaffolds. She must be allowed to sit or stand at will. She is
limited to simple repetitive taskthat involve few work place
changes and no more than occaalointeraction with the public
and co-workers.

5. [Step 4] The claimant is unable to perform any past relevant
work (20 CFR 416.965).

6. [Step 5] The claimant was born on December 21, 1964 and was
46 years old, which is deemed as a younger individual age 45-49,
on the date the application was filed (20 CFR 416.963).

7. [Step 5, continued] The claimahas at least a high school
education and is able to commcate in English (20 CFR 416.964).

8. [Step 5, continued] Transferability of job skills is not material to
the determination of disald§yt because using the Medical-
Vocational Rules as a frameworsupports a finding that the
claimant is "not disabled,” whether or not the claimant has
transferable job skills €& SSR 82-41 and 20 CFR Part 404,
Subpart P, Appendix 2).

9. [Step 5, continued] Considering the claimant's age, education,
work experience, and residualnictional capacity, there are jobs
that exist in significant numbera the national economy that the
claimant can perform (20 CF'R 416.969 and 416.969(a)).

10. The claimant has not been undedisability, as defined in the

Social Security Act, since Apr21, 2011, the date the application
was filed (20 CFR 416.920(Q)).

AR 25-37.

As noted, the ALJ concluded thaaintiff was “not disabled” under
Section 1614(a)(3)(A) of Title XVI of the Ac42 U.S.C. 8 1382c(a)(3)(A). AR 38.

VI. ANALYSIS

Plaintiff argues that the ALJ erred by giving res judicatactffo her earlier application
for benefits._See ECF No. 16-1 at 22. Specifycglaintiff notes that “she was not representg
in the prior hearing,” and also that “thecord did not include medical source statements
regarding her mental impairment becausefalted to attend either of the consultative
examinations scheduled by the State AgencyiZ®5, 126).”_Id. Because this matter must be
remanded for this improper application of res ¢adia, the court does naldress plaintiff's other

arguments.

d
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A. Administrative Res Judicata and fesumption of Continuing Non-Disability

The ALJ notes that plaintiff's prior appéiion for SSI was denied by an ALJ on Octob
30, 2007. AR 22. The ALJ further notes tAatjuiescence Ruling 97-4(9), which imposes a
“presumption of continuing nondisability,” is “peréint” to the current apigation for benefits.
Id. The ALJ goes on to acknowledge that “[i]msthase, the presumption of non-disability is
rebutted because the claimant alleged new impaits that were not considered in the prior
decision.” AR 23.

With this acknowledgment, the ALJ rejectib@ presumption on the ultimate issue of
disability. Nevertheless, he went on to revi@ach finding of the prior decision” to determine
“whether it will be adopted or whether nemdamaterial evidence has been obtained in the
current claim which would supportchange in the finding.”_Id. Aér finding that “there are fev
changes in functioning since the prior decisiong’ #LJ stated that “most of the findings from
the prior decision have been adoptadept as set forth below.” Id.

The ALJ’s discussion of res judicata and #hcquiescence ruling addressed only the fd

er

<

ACt

that plaintiff now alleges “changed circumstanceapgcifically, she alleges new impairments that

were not considered by the prior ALJ. If thatrevéhe only circumstance affecting the applica

of res judicata, it appears tithe ALJ could adopt the prior de@n’s findings regarding issues

that are not affected by theartged circumstances. See Chavez, 844 F.2d at 694 (where the only

“changed circumstance” was the claimant’s “attainhwé ‘advanced age’ status,” “[p]rinciples
of res judicata make binding the first judge’settminations that the claimant had a residual

functional capacity of light work, was of limited education, and was skilled or semi-skilled”
Social Security Acquiescence Ruling A97-4(82 Fed. Reg. 64038 (December 3, 1997) (as f
findings from the prior decisiomcluding findings on the claimant’s RFC, education or work
experience, the ALJMustadopt such a finding from the final decision on the prior claim . . .

unless there is new and material eviden&airg to such a finding”) (emphasis addéd).

* The “Acquiescence Ruling” implements the Chavez decision for clasrigimg in the Ninth
Circuit.

ion
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However, the ALJ did not consider the fadttplaintiff was not reresented by counsel

n

the prior proceeding. This was legal err@¢éuse neither Chavez nor the Acquiescence Ruling

addresses how to apply administratres judicata in such a case.

1. Plaintiff was not representéy counsel in the prior proceeding

The version of “administrate res judicata” that is challenged here — namely, the
presumption of continuing non-disability — does$ apply “where the claimant was unrepreser
by counsel at the time of the prior claim.” Lest81 F.3d at 827-28. Heias plaintiff asserts,

plaintiff was unrepresented by coehat the time of her prior@im. See AR 87-116 (transcript

of previous hearing), 120 (prior ALJ states tplaiintiff proceeded “without the assistance of an

attorney or other representative”). Therefone, presumption of non-disability never arose in
this case, and it was legal erfor the ALJ to base his deasi upon his finding that plaintiff
failed to overcome the presumption.

2. Fairness and equity preclude thpleation of administrative res judicata

Even if some version of administratikes judicata were to apply in this casbe court
must follow the Ninth Circuit’s instruction thatotwithstanding the imptance of administrative
res judicata, “enforcement of that policy mustém@pered by fairness and equity.” Thompsor
Schweiker, 665 F.2d 936, 940-41 (9th Cir. 1982). &twee, res judicatana collateral estoppel
“are qualified or rejected whendin application would contraveraan overriding public policy or

result in manifest injustice.”_ld. (internaliotation marks omitted). Applying these principles

® |n Lester, the plaintifivasrepresented by counsel at the time of the prior claim. The cour
interpreting_Lester have vari@h whether its language is bindj or dicta, or something in
between. See Carter v. Astrue, 2008 WL 4078745 at *10, 2008 U.S. Dist. LEXIS 77420 a

(E.D. Cal.) (Snyder, M.J.), report arecommendation adopted, 2008 WL 4633378, 2008 U.$.

Dist. LEXIS 83460 (2008) (O’Neill, §(declining to apply this language from Lester, noting t
“[t]here is no indication tht the prior proceeding inesterinvolved an unrepresented claimant

the court did not rely on the absence of counstierprevious proceeding determining that res

judicata should not be applied, and it appearsahabme stage of the proceedings, the applig
had counsel”); McGlothen v. Colvin, 2015 V706186 at *2, 2015 U.S. Dist. LEXIS 131678
at *6 (C.D. Cal. 2015) (“the presumption does aply ‘where the clainmd was unrepresented
by counsel at the time of the prior claim{uoting_Lester); Martinez v. Colvin, 2014 WL
2967600 at *7, 2014 U.S. Dist. LEXIS 89603 at *23 (N@2l. 2014) (the presumption does n
apply “where the claimant's unrepresentedustags resulted in anadequate record”).

9

ted

o

hat

D

ant




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the court concludes that wherepitiff was not represented duritige prior claim, res judicata
may not be applied in the rigid manner calfer by the Acquiescence Ruling, which permits 3
variance only if “new and material evid=mi warrants it._See Gregory, 844 F.2d at 666
(“[b]ecause Gregory was not represented by sebwhen she filed her 1981 claim, the rigid
application of res judicata walibe undesirable”). Unlike threases where there are “changed
circumstances” that may affect one or morecsiic medical or functional findings, the lack of
representation affects everything about thergiexision, not simply the ultimate finding of
disability.

Although the ALJ did not rigidlypply res judicata to the ergty of the prior decision, h
did rigidly apply that princig against plaintiff, as requoldy the Acquiescence Ruling, where
he found that there were insufficiently changeédumstances. Specifically, the ALJ found tha

there was insufficient evidente change the mental RFC found in the prior decision:

In summary, although the current record contains additional
evidence regarding the claimant'snta impairments . . . there is

no new and material evidence to support a change in the claimant's
mental residual functional capacity to support the claimant's
allegations of more restrictive mental limitations.

AR 36. The ALJ made a similar fimdj regarding plaintiff's RFC overall:

In sum, the above residual fuimmal capacity assessment is
supported by the fact that there have been only minimal changes in
the claimant's impairments anghictioning since thprior decision.

Id. Based upon these findings, the ALJ then agtbfhie prior decision’s RFC “with the limited
changes noted above.” Id. The court concludasithvas legal error for the ALJ to adopt the
RFC largely intact from the prior decision, andten rely on that RFC as the basis for his
ultimate conclusion that plaintiff was not disabled.

There could well be circumstances in whsdme application of res judicata might be
warranted even though plaintiff was not reprégsd by counsel in the prior proceeding.

However, this is not such a case._In Cartekstrue, for example, among the reasons given f

applying some form of res judi@hotwithstanding plaintiff's unrepsented status, the district
court pointed out that “[p]laintif€lectedto proceed in that actiontaf being advised of her righ

of representation,” and “[tlhengas no apparent dearth of eviderto support the prior decision
10
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and there is no challengeite accuracy here.” 2008 WA078745 at *10, 2008 U.S. Dist. LEXI
77420 at *29 (E.D. Cal.) (Snyder, M.J.) (empisaadded), report amdcommendation adopted,

2008 WL 4633378, 2008 U.S. Dist. LEXIS 83460 (2008) (€NJ.). In addition, in Carter, thg
ALJ’s “specific reference to the previous finds was limited and was Plaintiff's favor.”
Carter, 2008 WL 4078745 at *11, 2008S. Dist. LEXIS 77420 at *31.
In this case however, plaifftdid not “elect” to proceed witout counsel. To the contran

in the earlier proceeding, plaintiff moved focantinuance so that she could obtain counsel, k
the ALJ denied her motion. AR 90-81in addition, as plaintiff points out, none of the
underlying medical records from the prior Atldcision are included ithe Administrative
Record here. Thus, this court cannot determinetidr the effects of plaintiff's current multipl
mental impairments §chizophrenia, personality disorder, and bipolar disty@ee the same as o
worse than the effects of her single mentglairment (“depression’at the prior proceeding.In
addition, the ALJ in the prior proceeding found pliirio be “not disabled,” not because of the
medical evidence in the record, but largely beegulaintiff did not cooperate with agency
physicians:

The State Agency medical consultants were unable to issue medical

source statements regarding thairdlant's ability to perform work-

related activities due to her ilie to attend the scheduled

appointments (Ex. IB & 3B)It was their contention th&he record

provided insufficient evidence make a medical determination as

to how her conditions limited her #iby to work. Due to this

failure to cooperate on the claimant's part, the medical consultants

ascertained that the claimant is not disabledhe Administrative

Law Judge notes that, althouglesle are nonexamining physicians
under Social Security Ruling 96-6their opinions are entitled to

® The court does not intend this recitatiorbéoa criticism of the Al's decision to require
plaintiff to go forward withoutounsel. At the time of theearing, the ALJ had no paperwork
that indicated that there was anyspibility that “Mr. Brixie” mightchoose to represent plaintiff
AR 91. The ALJ also advised plaintiff that stwuld “request a supplemental hearing” if she
obtained counsel in time._Id. KWever, the involuntary nature pfaintiff's unrepresented statu
is a factor in considering whether to apply adsthative res judicata. Ehprior ALJ states that
plaintiff “chose” to proceed ithout counsel (AR 120), but thatatement is belied by the
Administrative Record. See AR 91 (“I'm goibg deny your motion for a continuance,” which
plaintiff sought so that she could obtain counsel).

” Moreover, the ALJ in the prior proceeding ndtest “[t|here has been no formal assessmen
a treating mental healffrofessional.” AR 126.

11
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consideration in conjunction witall of the other evidence and are
found persuasive by the undersigned.

AR 126 (emphasis added). Moreovenlike the situation in Cartethe ALJ in this case applied
res judicata throughout his decisj and against plaiffitis interest, rather than in her favbr.

The court concludes that applying administeares judicata against plaintiff — based
upon a prior proceeding where pldfinvas not represented, whesbe was denied a continuan
so that she could obtain counsghere the record of the priproceeding is not in the
Administrative Record, and where the prior decision was basgelyfaipon plaintiff's lack of
cooperation rather than on medieaidence — would be a manifésjustice to plaintiff. The
court therefore examines whether the ALJ’s sieci can be upheld independently of the prior
decision._See Taylor, 765 F.2d at 875 (becaubstantial evidence supports the Secretary’s
finding that Taylor was not underdsgsability even if the presuntipn of non-disability were not
applied, “the Secretary’sedision must be affirmed”).

B. Harmless Error

Under the harmless error standard, the Ad&sision “must be affirmed” if substantial
evidence supports the ALJ’s finding that ptdfrwas not under a disability, even if the
presumption were not applied. Taylor, 765 F.287&. However, this analysis is constrained
the principle that this court can review “onlyetreasons provided by tiad.J in the disability
determination and may not affirm the ALJ on a ground upon which he did not rely.” Orn, 4
F.3d at 630.

That principle precludes aligation of harmless error analgshere, because the ALJ dig

not find, independently of the prior dsitin, that plaintifivas “not disabled® Rather, he found

8 The ALJ did decline to appkthe Acquiescence Ruling in sevieptaces in his decision, but the

decision largely “adopts” the RF(htlings from the prior decision.

® The ALJ's decision discusses and analyzesmavidence, suggesting that harmless error
analysis would be feasible. it even possible th#tis court’s indepedent review of the
evidence in the record could provide grounds for finding that plaintiff iglisabled, apart from
consideration of whether heondition has significantly chandeince the earlier decision.
However, the ALJ’s ultimate disability decisionthis case cannot be disentangled from its
erroneous reliance on the praisability decision’s RFC.
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that plaintiff was not disablddecause there was not enough ofange in her condition since t
earlier decision. This court cannot affirm on theibaf what the ALJ might have done if he h
considered the evidence, and reached an Rfelépendently of the prior decision; rather, the

court can only affirm the ALJ’s decision oretheasons stated and relied upon by the ALJ:

These specific [credibility] fidings might be adequate under
Dodrill [v. Shalala, 12 F.3d 915 (9th Cir. 1993)]. But the problem
is that we cannot rely on independéndings of the district court.
We are constrained to review the reasons the ALJ asserts.

Connett, 340 F.3d at 874 (citing SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)).

The ALJ must be given the opportunity to diecin the first instance — and independent

of the prior disability decision — vether plaintiff isdisabled or not.
VIl. CONCLUSION
For the reasons set forth abpi/E IS HEREBY ORDERED that:
1. Plaintiff's motion for summary judgment (ECF No. 16), is GRANTED;
2. The Commissioner’s cross-motion for summary judgment (ECF No. 19), is DEN
3. This matter is remanded under secésiour of 42 U.S.C. § 405(g), for further
proceedings consistent with this decision; and
4. The Clerk of the Court shall enfadgment for defendant, and close this case.
DATED: July 26, 2016 , -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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