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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | ANN MIKI CONSTANCE, No. 2:15-cv-177-EFB
11 Plaintiff,
12 V. ORDER
13 | CAROLYN W. COLVIN, Acting
" Commissioner of Social Security
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying her application for aipe of disability andDisability Insurance
19 | Benefits (“DIB”) under Title 1l of the Sociale&gurity Act. The parties’ cross-motions for
20 | summary judgment are pending. For the reas@tusgsed below, plaintiff's motion is granted
21 | the Commissioner’s motion is denied, and the mategmanded for further proceedings.
22 | I BACKGROUND
23 Plaintiff filed an application for a period dfsability and DIB, alleging that she had beén
24 | disabled since December 6, 2010. AdministeRecord (“AR”) at 118-122. Plaintiff's
25 | application was denied initig and upon reconsiderationid. at 67-71, 75-80. On August 20,
26 | 2013, a hearing was held before administeataw judge (“ALJ”) Trevor Skardald. at 26-50.
27 | Plaintiff was represented by counsélkthe hearing, at which shad a vocational expert (“VE”)
28 || testified. Id.
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On September 6, 2013, the ALJ issued a decismiing that plaintiff was not disabled
under sections 216(i) dr223(d) of the Act. Id. at 12-21. The ALJ made the following specific

findings:

1. The claimant last met the insured status requirements of the Social Security Act on
December 30, 2011.

2. The claimant did not engage in substargahful activity during the period from her
alleged onset date of December 6, 2010 thrdwegldate last insured of December 30,
2011 (20 CFR 404.1574t seq).

* % %

! Disability Insurance Benefitre paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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3. Through the date last insurd@te claimant had the following severe impairment: chror
pain/fibromyalgia (20 CFR 404.1520(c)).

* % %

4. Through the date last insuredetblaimant did not have an impairment or combination
impairments that met or medically equaledgbeerity of one of the listed impairments
20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.

* % %

5. After careful consideration of the entimecord, the undersigndishds that, through the
date last insured, the claimant had the rediflinctional capacity tperform light work
as defined in 20 CFR 404.1567(b). The claingant lift or carry 20 pounds occasionall
and 10 pounds frequently. She can sihatand walk six hours during an eight-hour
workday. She can occasionally climb, lmade, stoop, kneel, crouch, and crawl. She
should avoid concentrated exposure to extreohd, extreme heat, wetness, and humid

* % %

6. Through the date last insuredetblaimant was capable of performing past relevant w
as a buyer and a manager customer service Widrk did not requi the performance o
work-related activities precluded by the clantia residual functnal capacity (20 CFR
404.1565).

* % %

7. The claimant was not under a disability, asmidiin the Social Sedty Act, at any time
from December 6, 2010, the alleged onsét,daarough December 30, 2011, the date I3
insured (20 CFR 404.1520(f)).

Id. at 14-21.
Plaintiff's request for Appeals Council rew was denied on November 26, 2014, leav
the ALJ’s decision as the findecision of the Commissioneld. at 1-6.

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 199%gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &g, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence is
3
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more than a mere scintilla, bless than a preponderancgaelee v. Chate®4 F.3d 520, 521 (9th
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppart a
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS
Plaintiff argues that the ALJ erred by (1jlifeg to follow the stamitory requirements for

assessing a mental impairment at step twadfaffhg to give sufficiem reasons for rejecting

examining physician Dr. Kalman’s opinion, (3) detemmg that plaintiff maintained the residua
functional capacity (“RFC”) to perform light wior(4) failing to considr lay testimony, and (5)
finding that she could perform pastereant work. ECF No. 12 at 14-34.

Plaintiff first argues that the ALJ committed resible error at step two of the sequential
evaluation process by failing to follow the regumnents of 20 C.F.R. § 404.1520a in assessing
plaintiff's mental impairmentsid. at 14-18. “The step-two inqyiis a de minimis screening
device to dispose of groundless claimSolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996).
The purpose is to identify claimants whose medicglaimment is so slight that it is unlikely they
would be disabled even if age, educatim] experience were not taken into acco@adwen v.
Yuckert 482 U.S. 137 (1987). At step two of the sequential evaluation, the ALJ determines
which of claimant’s alleged impairments dsevere” within the meaning of 20 C.F.R.

8§ 404.1502(c). A severe impairment is one thari§icantly limits” a claimant’s “physical or
mental ability to do basic work activities.” 20 C.F.R. § 404.1520(c). “An impairment is not
severe if it is merely ‘a slight abnormality @mbination of slight abnormalities) that has no
more than a minimal effect on the atyilio do basic work activities.”"Webb v. Barnhart433

F.3d 683, 686 (9th Cir. 2005) (quotingctad Security Ruling (“SSR”) 963p).
4
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When a claimant alleges disability due to a mental impairment, the Commissioner’s
regulations require the ALJ to follow a speciayétsatric Review Technique Form (“PRTF”) ir

reviewing the claim.ld. at 726; 20 C.F.R. § 404.1520a. TheJAhust first determine whether

medically determinable mental impairment é&i@0 C.F.R. § 404.1520a(b)), and then rate the

degree of functional limitation in four broad aréastivities of daily livhg; social functioning;

concentration, persistence,mace; and episodes of decompeiosd (20 C.F.R. § 404.1520a(c)).

The ALJ’s “written decision must incorporatestpertinent findings and conclusions based on
technique” and “must include a specific findingtashe degree of limitation in each of the
functional areas.” 20 C.F.R. § 404.1520a(e). Thus, “the regulatiorengolate that written
decisions at the ALJ and Appeals Council lewtisuld contain a narrative rationale, instead @
the checklist of . . . conclusions found in a PRTRgyser v. Comm’r Soc. Sec. Adm&#48 F.3d
721, 725 (9th Cir. 2011) (quotation marks omitted).

In this case the ALJ’s decision does oohtain any findings, let alone a narrative
rationale, addressing the fouold areas of functioning identified in the PRTF. The ALJ
acknowledged plaintiff's alleg@ns of depression, but utiately found that her mental
impairments were nonsevere. AR at 15-16rebching this conclusiaime ALJ rejected an
opinion from examining physician Dr. Les P. Kalm who opined that g@intiff had moderate
mental impairmentsd. at 322-323, in favor of opinionsoim two state agency non-examining
medical sourcesd. at 15-16. Non-examining psychologi¢ather Barrons, Psy.D., complete
PRTF and found that there was insufficient evice to establish that plaintiff experienced
episodes of decompensation or was limited inydaiing; social functiomng; and concentration,
persistence or paced. at 55. Dr. lkawa also reviewedapitiff's file and agreed with Dr.
Barrons’s opinion.ld. at 64. Although the ALJ adoptecetbpinions from these non-examinin
sources, the ALJ did not complete his own PRifglysis, which he was required to d&gee
Keyser 648 F.3d at 725-726 (“The decision simply refeees and adopted the PRTF complet
earlier by [a non-examining physician]. [which] is insufficient to meet the requirements of ?
C.F.R. § 404.1520a(e) and conggwilegal error.”).
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Furthermore, the ALJ’s failure to make specific findings based on the PRTF was ng
harmless. “An ALJ’s failure to comply with 20 C.F.R. 8 404.1520a is not harmless if the
claimant has ‘a colorable ctaiof mental impairment.””’Keyser 648 F.3d at 726-27 (quoting
Gutierrez v. Apfel199 F.3d 1048, 1051 (9th Cir. 2000)). A colorable claim of mental
impairment is one which is not “wholly smbstantial, immaterial, or frivolousCassim v.
Bowen 824 F.2d 791, 795 (9th Cir. 1987).

Here, plaintiff has a colorablclaim of mental impairmentin September 2011, plaintiff

complained of anxiety and depression. AR31-233. Treatment notes indicate that she was

diagnosed with depression and anxiety and prescribed Cymhahlit. 232-233. The following
month, plaintiff reported havinganic attacks and feeling very anxious, and her mood was
observed as depressed and anxiddsat 228-229. She was di@osed with depression and
anxiety and prescribed Xanaild. at 229. In December 2011, plaintiff appeared stressed an
depressed and was again diagnosid depression and anxietyd. at 225-226.

The record also contains a Residual Fiemal Capacity Questionnaire completed by
plaintiff's treating physsian Dr. Maria Bacayld. at 310-315. Dr. Bacay treated plaintiff since
2009 and diagnosed her with, among othengs, anxietyand depressionld. at 310. She also
received a GAF score of 52, iwdtive of moderate symptom&. at 319. Plaintiff also
underwent a psychiatric evaluation performedyKalman, who diagnosed plaintiff with
dysthymia; adjustment disorder; depression, seggridanedical conditionand panic disorder.
Id. at 316-320. He opined that piaiff's mental impairments woulthoderately impair plaintiff's
ability to perform a number of work related functiond. at 322-324. Although the ALJ
ultimately disagreed with Dr. Kalman’s opinionslassessment nevertheless demonstrates tf
plaintiff's allegations of mental impairments aret insubstantial, immatil, or frivolous.

Plaintiff made a colorable claim of menalpairment. Accordingly, the ALJ erred by
failing to state findings as tog¢Hour broad functional areas @gjuired by 20 C.F.R. § 1520a(e
and by failing to incorporate those specific findiagsto the degree of functional limitations in
i
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each area in a narrative rationale as requireddyger v. Comm’r Soc. Sec. Admé48 F.3d at
7252
IV. CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further coasition consistent with this order; and

4. The Clerk is directed to &m judgment in plaintiff's favor.

DATED: March 23, 2016.
%M@/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

2 Plaintiff's remaining arguments rely, laist in part, on heontention that the ALJ
failed to properly consider her mental impairnsenfs this matter must be remanded for further
consideration of her mental impaents, the court declines &aldress plaintiff’'s remaining
arguments.

7




