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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ANTHONY DUNBAR, No. 2:15-cv-0205-KIJM-EFB P
12 Petitioner,
13 VS.
14 | RONALD RACKLEY, FINDINGS AND RECOMMENDATIONS
15 Respondent.
16
17 Petitioner is a state prisenproceeding without counsglth a petition for a writ of
18 | habeas corpus pursuant to 28 U.S.C. § 2254chidi#enges a judgment of conviction entered
19 | against him after his plea of guilty on Decemb®g, 2012, in the Shasta County Superior Coulrt,
20 | on charges of corporal injury tocohabitant or spouse with thdiction of great bodily injury.
21 | He seeks federal habeas relief on the groundghiadtial court violated his federal constitutional
22 | rights in denying his motion to withdraw his fyiplea, and his trial and appellate counsel
23 | rendered ineffective assistance. Upon carefulidenstion of the record and the applicable la,
24 | itis recommended that petitioner’s applioatfor habeas corpus relief be denied.
25 || 1
26 || /1
27 | 1
28 || /I
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Background

In its unpublished memorandum andropn affirming petitioner’s judgment of

conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

Defendant Anthony Lamar Dunbareplded no contego spousal
abuse and admitted he inflictedegt bodily injury on the victim.
Prior to sentencing, defendant madel@rsderf motion and sought
to withdraw his plea. The triabart denied the motion to substitute
counsel and defendant appetdis ruling. We affirm.

BACKGROUND 2

Defendant and his girlfriend, ApAVilson, had been living together
for about a year. One morningethwere arguing and defendant hit
Wilson, grabbed her by the throat and began to strangle her.
Defendant threatened to kill her. Wilson lapsed into
unconsciousness. When she redivdefendant told her she had
had a seizure. Wilson sustaihdamage to her voice box, was
unable to eat solid food for almost three weeks and suffered
temporary hearing loss.

An information charged defendant with_ attempted premeditated
murder (Pen. Code, §§ 664, 187, subd. {d@attery with serious
bodily injury (8 243, subd. (d)spousal abuse (8 273.5, subd. (a)),
false imprisonment by force (88 236, 237) and two counts of
dissuading a witness by force 86.1, subd. (c)(1)). As to the
spousal abuse charge, the infotima also alleged that defendant
inflicted great bodily injury on the victim (8 12022.7, subd. (e)).

Defendant pleaded no contest to spousal abuse and admitted the
allegation he inflicted great bodily injury on the victim, in exchange
for a stipulated term of seven yearsstate prison. The parties also
agreed the remaining counts would be dismissed. At the sentencing
hearing, defendant indicated heanted to withdraw his plea.
Counsel did not believe there wadasis for withdawing the plea,
absent a finding of ineffective assistance of counsel. Accordingly,
the court held #arsdenhearing.

Defendant claimed counsel waseffective and he should be
allowed to withdraw his pleas: (1) he was unaware he was
pleading to a strike; (2) he thoughe would be serving less time
than the agreed term; and, (3) did not inflict great bodily injury

on the victim, rather she had a seizure which caused her injuries.

1 People v. Marsde(l970) 2 Cal.3d 118arsden.

2 The substantive facts underlying defentacwnviction are not kevant to any issue

raised on appeal and are therefnot recounted in detail.

% Undesignated statutory refees are to the Penal Code.

2




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Defendant also said he had notderstood the grediodily injury
enhancement and would not have admitted it if he had understood
it, because the victim's seizuresalider caused her injuries not his
beating. Defendant acknowledged at the time he entered the plea,
he knew Wilson had a seizurenchition and had discussed her
condition with his attorne He also told his &irney “several times

that | don't think that the [great bbdinjury] should be part of my
deal because | did not cause heh&ve this condition that she has
already and it's in her history.’Defendant understood if he was
convicted of every offense he hbden charged with, he was facing

a potential life sentence as oppodedthe seven-year stipulated
sentence.

In response to defendant's claimsynsel replied she had explained
the charges to defendant, as well as his possible prison exposure
and the consequences of sustagna strike conwition, including

the potential of increased sentences in the future. They discussed
the amount of actual time he wouddrve on his sentence. Counsel
provided a “very rouglestimate” that on a seven-year sentence
with the credits defendant had, there were approximately five years
remaining on his sentence. Counsel stated she and defendant had
discussed that Wilson's injuriesudd have been caused by a seizure
rather than defendant's abuseCounsel also discussed with
defendant the possibility that ehfight had induced the seizure
which could constitutegreat bodily injury. In addition, they
discussed what could happen atial tiwith regard to if [Wilson's]
injuries were the result of a seizure versus whether they were
directly inflicted by him and/or indirectly inflicted if the seizure
was the result of the fight thateth had, talked about self-defense,
mutual altercations.” Counsekcknowledged defendant had been
struggling with the plea, and althduge was not “thrilled with the
result,” she was confident Helly understood the plea.

The court found defendant had ddl out a plea form expressly
indicating he understood he wakading to a strike, and would
have limited credits as a result thie strike. Tk court also found
defendant had “some buyer's remorse with regard to a plea that, in
my view - and in preparing fogrour sentencing hearing . . . the DA
gave you an exceptionally lenienffey. My suspicion is - and |
tried many, many cases for 17 yearsha criminal system - is that
you would have gone down for a Imiore than seven years and to
get seven years in negotiation was an exceptional job whether you
like it or not.” Accordingly, the court denied the motion to relieve
counsel and sentenced defendant in accordance with the plea. The
trial court granted defendant's tiwm for a certificate of probable
cause.

People v. DunbarNo. C073055, 2013 WL 4833855, at *{€al.App.3rd Dist. Sept. 11, 2013)
After the California Court of Appeal affired his judgment of conviction, petitioner file
a petition for writ of habeas the California Supreme Court. Resp’t’'s Lodg. Doc. 8. Thereir

claimed that: (1) the trial courttenial of his motion to withdrawis guilty plea was “an abuse
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discretion and the procedures used had a sutatan[d] injurious effect or influence or was

otherwise fundamentally unfair;” \2is trial counsel rendered ineffective assistance in failing

to

“properly inform him of the consequences of hisgpnd to assist him withdraw his plea when he

objected;” and (3) his apljtate counsel rendered ineffective atance in failing to raise appells
claims concerning the alleged ffextive assistance afial counsel and the denial of his motior
to withdraw his guilty pleald. The petition for writ of habeaorpus was summarily denied.

Resp’t’'s Lodg. Doc. 9. Petitionerddnot file a petition for review.

Petitioner filed his federal habeas petitiorthis court on Jarary 26, 2015. Respondent

filed an answer on July 6, 2015, and petitionledfa traverse on December 28, 2015. ECF N
1,14, 18.
Il. Standards of Review Appliaable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcorab62 U.S. 1,5 (2010Estelle v. McGuire502
U.S. 62, 67-68 (1991park v. Californig 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amlaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lasasoned state court decisior

Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher __ U.S.
4
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_,132 S.Ct. 38 (2011$tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citivglliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determin

what law is clearly establisHeand whether a state coupipdied that law unreasonably Stanley

633 F.3d at 859 (quotingaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit

precedent may not be “used to refine arplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [$reme] Court has not announced/farshall
v. Rodgers133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthewsl32 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredtl. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddeaw” governing that issue.
Carey v. Musladin549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.' Williams, 529 U.S. at 412See also Schriro v. Landriga50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer

review of the legal question, isfievith a ‘firm conviction’ thatthe state court ve&a'erroneous.™).

4 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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“A state court’s determination thatclaim lacks merit precludesderal habeas relief so long as
‘fairminded jurists could disagree’ on thergxtness of the seatourt’s decision."Harrington v.

Richter 562 U.S. 86, 101 (2011) (quotigrborough v. Alvaraddb41 U.S. 652, 664 (2004)).

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we magt grant habeas relief simply because of
§ 2254(d)(1) error and that, if there is suctoe we must decide the habeas petition by
considering de novo the constitutial issues riaed.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatébe reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of
the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural paiples to the contrary.’Richter, 562 U.S. at 99. This presumption

may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemakeb01 U.S. 797, 803 (1991)).

Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot
expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medtshnson v. Williams___ U.S. , , 133

S.Ct. 1088, 1091 (2013).
i
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Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is availableg thabeas petitioner still hastburden of “showing there was 1
reasonable basis for the st@burt to deny relief.’'Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewlt is possible fairminded
jurists could disagree that thaseyuments or theories are incotesd with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstifie state court to deny relief.WWalker v. Martel 709 F.3d
925, 939 (9th Cir. 2013) (quotirRichter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

lll. Petitioner’s Claims

A. Motion to Withdraw Guilty Plea

In petitioner’s first ground for relief, he clairttsat the trial court’s denial of his motion
withdraw his guilty plea was “an abuse of disicne and the procedures used had a substantig
an[d] injurious effect or influece or was otherwise fundamehtalnfair.” ECF No. 1 at 4.
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Petitioner argues that “three segt@ grounds” warranted grantingtmotion to withdraw: (1) at

the time he entered his plea he was “unawareepintipact of a strike conviction in the future;”

(2) he “had been advised he would be doingtiess based upon his plea than that which he later

calculated under the rezdtion that he was to receivelpri5% goodtime credits;” and (3) he
believed he had a viable defensattthe victim’s injuries were &result of her seizure disorder
and not his own actions, bhis trial counsel failed tmvestigatethat issue. Id. Respondent

counters that petitioner is not entitled to rebafthis claim because he never made a formal
motion to withdraw his plea and his grounds fdtisg aside the plea are refuted by the recor
ECF No. 14 at 17.

1. State Court Decision

The California Court of Appealenied petitioner’s claim regi#ing the withdrawal of his

guilty plea, reasoning as follows:

Defendant contends the trial coshould have granted his motion

to withdraw his plea or appointedpsgate counsel to file a formal
motion on his behalf. He claims his assertion that Wilson's injuries
were the result of a seizure raththan his abuse “should have
caused sufficient concern to the court to consider appointment of
separate counsel. Counsel couiew whether this potential
defense had merit and if it should be discussed with an expert
witness before [defendant] entered his pleas.”

As a procedural point, defenitadid not make a motion to
withdraw the plea. Counsel spacéily stated she did not believe
there were grounds to make a matito withdraw the plea. The
trial court then held avarsden hearing to determine whether
substitute counsel should bappointed to make a motion to
withdraw the plea on the grounds ineffective assistance of
counsel. People v. Smitli1993) 6 Cal.4th 684, 69&@MitH.) The

trial court denied this motion. Accordingly, we review only
defendant's claim that the trial court should have granted his
Marsdenmotion and appointed substitute counsel.

Where a defendant seeks to withdraw a guilty plea on the basis of
ineffective assistance of counseletbourt is obligated to explore
the reasons underlying the requast, if “the defendant makes a
‘colorable claim’ of inadequacy afounsel, then the trial court may,

in its discretion, appoint new cosel to assist the defendant in
moving [to withdraw his plea]. [Citations]’Pgople v. Dia1992)

3 Cal.4th 495, 574.) However, ethtrial court should appoint

®> In the petition and traversgetitioner refers to severattgbits. However, the court hz

not been able to locate any exhibits and theselepparently not beeiteéfd with the court.
8
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substitute counsel only when “tleeurt finds that the defendant has
shown that a failure to replacéne appointed attorney would
substantially impair the right to sistance of counsel [citation], or,
stated slightly differently, if the record shows that the first
appointed attorney is not providirsglequate representation or that
the defendant and the attorney hdezome embroiled in such an
irreconcilable conflict that inedctive representation is likely to
result [citation].” ©mith, supra6 Cal.4th at p. 696.) “Denial of
the motion [for substitution of appointed counsel] is not an abuse of
discretion unless the defendant lshewn that a failure to replace
the appointed attorney would “suastially impair” the defendant's
right to assistance of counsel.” [Citation.]Td.(at p. 701; quoting
People v. Webstgi991) 54 Cal.3d 411, 435.)

There is no error here. The triadurt allowed defendant to fully
state his complaints and inquiranto them. Defense counsel
responded to each point. Defendant acknowledged he knew Wilson
had a seizure disorder prior to entering his plea. In addition, prior
to the plea, counsel and defenddistcussed the issue of Wilson's
seizure disorder and its potentialpact on the case if they went to
trial and in fact spent a “greataleof time” specifically discussing
this point. Contrary tdnis claims now on appeat the trial court,
defendant did not complain about counsel's investigation of the
seizure disorder. The record sh®no significant anflict between
defendant and counsel, nor doeshibw inadequate representation.

Moreover to show an abuse discretion in denying th&larsden
motion, defendant would have tshow the failure to replace
counsel substantially impaired higght to effective assistance of
counsel. In this case, that wouttkan he would have to show he
would have succeeded on a motiomithdraw the plea. He would
not have.

Under section 1018, at any time before judgment, a court may grant
a defendant's motion to withdraw his plea for good cauBeople

v. Breslin (2012) 205 Cal.App.4th 1409, 1415-141Brgslin).)

“To establish good cause to withdraw a guilty plea, the defendant
must show by clear and convingirevidence that he or she was
operating under mistake, ignoranoe any other factor overcoming

the exercise of his or her frgedgment, including inadvertence,
fraud, or duress. People v. Hurickg1995) 32 Cal.App.4th 1201,
1207-1208.) The defendant must alkovg prejudice in that he or
she would not have accepted the plea bargain had it not been for the
mistake. [n re Moser(1993) 6 Cal.4th 342, 352.)1d( at p. 1416.)

Defendant claims he establishgobd cause to witdraw his plea by
articulating a possible defense t@ threat bodily injury allegation,

and that since “[t]he record does wiigclose to what extent, if any,

his claim had been investigatéy counsel or whether his claim
was medically credible . . . the pdsty [of this defense] . . . was
sufficient cause . . . to withdralis plea.” It was not. Defendant
was not operating under any mistake, ignorance, or other factor
overcoming his free judgment in tenng the plea. He does not
even allege he was. Defendavds aware of the victim's seizure
disorder when he entered the plea. He and counsel extensively

9




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

discussed the issue of Wilson's seizures and the possibility of
utilizing the seizures as a defense. To the extent there was a lack of
investigation about the medical ability that Wilson's seizures
could have caused her injuries, appears both defendant and
counsel proceeded under the presumption the defense was
medically viable. Defendant does not allege any new facts which
have come to light since he entered the plea. Rather, this appears to
simply be, as the trial court cdaded, a case of buyer's remorse. A
defendant is not permitted to withdraw his plea because he has
changed his mind. Since there was no good cause, defendant would
not have succeeded on a motionwithdraw the plea and the failure

to replace counsel did not substaliyiampair his rght to effective
assistance of counsel. There was no error here.

Dunbar, 2013 WL 4833855, at *2-3.

2. Analysis and Applicable Law

As explained by the California Court of Aggd, petitioner’s trial cunsel did not file a
motion to withdraw petitioner’s guilty plea because she did not believe there were grounds
such a motion. After holdingMarsdenhearing, the trial court also determined there were n
grounds to appoint substitute counsel to fitaation to set aside theqa, thereby essentially
foreclosing petitioner’s abiy to set aside his pléa.

Evenassumingarguendathat petitioner made a valid motion in the trial court to withd
his plea, the trial court’s denial of that nawtidid not violate petitioner’s federal constitutional
rights. Itis clearly established federal lvat a guilty plea must denowing, intelligent and
voluntary. Brady v. United State897 U.S. 742, 748 (197@pykin v. Alabama395 U.S. 238,
242 (1969). The record must reflélotit a criminal defendant pleading guilty understands, ar
voluntarily waiving, his rights tthe privilege against compulsosglf-incrimination, to trial by

jury and to confront one's accuseBoykin 395 U.S. at 243. However, “beyond these essen

® More specifically, subsequent to the chaafyplea proceedings petitioner told his tri
counsel he wanted to “withdraw his plea.” Respiodg. Doc. 3 at 8. Counsel in turn informe
the trial court that petitioner was “essentially requestiMpesdenhearing at this point.’ld. at
7. The judge cleared the courtroom and coungghaed that petitioner wedied to withdraw his
plea but she did not believe there was a “basighiat absent the Courhding that there had
been ineffective assistance, which is essentiallyvthesdenhearing process.id. at 8. The
court told petitioner that iie found trial counsel had rendérneeffective assistance, “then
certainly | can get another attorney to look intoAnd if | don’t find that, then I won’t.”ld. The
Marsdenhearing then proceeded, with the trialiddinding no grounds to appoint substitute
counsel.

10

for

[aw

dis

ials,

d




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the Constitution ‘does not impose strict requieens on the mechanics of plea proceedings.”
Loftis v. Almager704 F.3d 645, 648 (9th Cir. 2012) (quotidgited States v. Escamilla-Rojas
640 F.3d 1055, 1062 (9th Cir. 201&¢rt. denied U.S. 133 S.Ct. 101 (2012%ee also
Wilkins v. Erickson505 F.2d 761, 763 (9th Cir. 197@&)pecific articulation of th&oykinrights
“Iis not the sine qua non of a valid guilty plea.Rather, if the record demonstrates that a guill
plea is knowing and voluntary, “no particular atwr showing on the record is requiredJhited
States v. McWilliams730 F.2d 1218, 1223 (9th Cir. 1984). The long-standing test for
determining the validity of a guilty plea‘fsvhether the plea represents a voluntary and
intelligent choice among the altative courses of action open to the defendarmarke v.
Raley 506 U.S. 20, 29 (quotingorth Carolina v. Alford400 U.S. 25, 31 (1970)). “The
voluntariness of [a petitioner’s] guilty plea can be determined only by considering all of the
relevant circumstances surrounding iBtady, 397 F.2d at 749.

In Blackledge v. Allisor431 U.S. 63 (1977), the Sepne Court addressed the
presumption of verity to be given the recorcptda proceedings when the plea is subsequent
subject to a collateral challenge. While noting thatdefendant’s representations at the time

his guilty plea are not “invariably insurmountable” when chmaiag the voluntariness of his

y

y

of

plea, the court stated that, noredéss, the defendant's representations, as well as any findings

made by the judge accepting the plemnstitute a formidable barriém any subsequent collatel

proceedings” and that “[s]olemn dachtions in open court carry aig presumption of verity.”

Blackledge431 U.S. at 74. A guilty plea is presumed valid in habeas proceeding when the

pleading defendant was represented by coudatshall v. Lonberger459 U.S. 422, 437
(1983).

“[1t is the policy of the law to hold litignts to their assuraes” at a plea colloquy.
United States v. Marrero—Rivera24 F.3d 342, 349 (1st Cir. 199¢jtations, internal quotation
marks, and alteration omitted). A petitioner “should not be heard to controvert his Rule 11
statements in a subsequent 8§ 2255 motion uhkesdfers a valid reason why he should be
permitted to depart from the apparémnth of his earlier statement[s]United States v. Bytr31

F.2d 75, 80 (1st Cir. 1984) (quoti@yawford v. United State$19 F.2d 347 (4th Cir.1975)).
11
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“[1] n the absence of extraordinary circumstances, the truth of swoemsats made during a
Rule 11 colloquy is conchively established.'United States v. Lemasel03 F.3d 216, 221 (4th
Cir. 2005) (quotindJnited States v. BowmaB48 F.3d 408, 417 (4th Cir. 2003.))
The state court record in this case uigiels petitioner’s signed “Waiver of Constitutional
Rights; Advisement of Consequences.” Réspodg. Doc. 1, Clerk’'Sranscript on Appeal
(hereinafter CT), at 67-71. That documentestdhat petitioner is @ading no contest to one
count of spousal abuse and is admitting a seastenhancement for infliction of great bodily
injury, pursuant to Cal. Penal Code § 12022.7(@)at 67. The waiver form further states thag
petitioner will be sentenced to 7 years in state prisdn.Petitioner acknowledged that his

conviction could be used in the future as a “ppnson sentence,” which tarn could be used t¢

=4

increase a future state prisomtwsce by an additional one yeda. at 69. Petitioner also
acknowledged that his plea: (1xinded a “serious felony” whictould be used to increase any
future state prison sentence; (2) included aKstipursuant to Califor@’s Three Strikes Law;
and (3) constituted a “violent felony,” which requirthct he serve at 1eia85% of his total state
prison sentence and limited higpsentence conduct creditsl. Petitioner acknowledged that he
had discussed the negotiated plea with his atypthat his attorney lthanswered all of his
guestions, that he and his attorney had disdugsssible defenses and tions, and that he was
convinced it was in his bestterests to enter the pletd. at 71.

Petitioner also waived hisggfits to a speedy trial andadrial by jury, the right to

confront his accusers, the right to offer evidencaisrbehalf at a trial, and his right against seglf-
incrimination. Id. at 70. Petitioner agreed that no prasisiad been made to him to induce him
to enter his plea and that he was enteringptéa voluntarily and of his own free willd. at 71.

Petitioner also had notice of thetma of the charges against hiich, at 141-42.See Lonberger
459 U.S. at 436 (in order for a plea to be voluntaryaccused must receive notice of the natyre
of the charge against him, “the first and masitversally recognized reqement of due process|)
(quotingSmith v. O'Grady312 U.S. 329, 334 (1941)). Also contained in the waiver form is [trial

counsel’s declaration that she had raad explained the waiver of rights

i
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form to petitioner and that slvensented to the entry of theepland concurred in petitioner’'s
decision to plead nolo castdere. CT at 72.

In open court during the changéplea hearing, petoner informed the tal judge that he
had signed and initialed the waiver of rightenipthat he had “read and fully understood what

was written” in each of the paragraphs thairgaled, that all of his questions had been

answered by his attorney, that he understood the offense and allegation that he was admifting, t

he had discussed “any potential defenses you may lied” to the charges against him, that he
was pleading nolo contendere “freely and volungdrénd that he understood the rights he was
giving up. Resp’t’'s Lodg. Doc. 2, Reporter’s Tramsicon Appeal (hereirfter RT), at 1-2.

Petitioner also acknowledged thed was pleading no conteéstspousal battery and was

174

admitting a sentence enhancement for the infiicof great bodily injury, and that his sentence
would be seven years in state priséeh.at 2. Petitioner statebat he understood he was
pleading no contest to a “serious or vidleffense which restricts your creditsld. He agreed
that no other promises or threats had beade to induce him to enter the pléd.

When the trial judge asked petitioner whethe was “currently thinking clearly about the
pleas and consequences,” petigr answered, “Honestly, noltl. At that point, the following

colloquy occurred:

THE COURT: Why not?
THE DEFENDANT: Because | ddrhonestly think that —
(Discussion held off the record)

THE COURT: The question is diffent than my next question.
Let me ask my second question ffird’'m going to go back to the
first one and tell you the difference. The second question that |
usually ask about this is whether yloave been sick, injured, taking
any medications or under the infince of anything that might be
right now interfering with your judgment.

THE DEFENDANT: Oh, no.

THE COURT: The other questias one | asked you previously,
which was whether you believe you are thinking clearly. That can
include thinking that might beisking in your brain, okay, in your
mind, as something that’s interfng or making you think that I'm
not doing this of my own free withr I'm not doing this with a full
understanding of what I'm doingDkay? Sort of a catch-all.

13
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Id. at 3-4” The court then obtained and accejetitioner’s pleaf no contest.d. at 4-6.
There is nothing in the record beforéstbourt to overcome the presumption that
petitioner pled guilty voluntarily and intelligentlyPetitioner’s claim that he was unaware of “t
impact of a strike conviction in the future” atitht he was confused about the amount of time
would serve is belied by the redorPetitioner informed the court writing and orally that he

understood his punishment and the consequences of his pleaaiVke of rights form, which

And if you believe that you donknow what you’re doing or you
don’t fully understand theonsequences, this is the time to tell me.
Once you say | don’'t have a proivliehere, and | sentence you, or
you are pending sentencing and yountM® come in and say, hey,
something else was happening, #@snuch harder uphill climb for
you to get back to a place where ywave another trial entitlement.

And that's what I'm asking you. Hhere anything else interfering
with your judgment today?

THE DEFENDANT: No.
THE COURT: Are you sure?
THE DEFENDANT: Besides my own thoughts, no.

THE COURT: Now, this is ndb say that, you know, you disagree
with some of the facts, you dorike the charges, those other sorts
of things. It's a little @ different than that. Okay?

There’s also disagreements as to whatfacts are. The fact of the
matter is your exposure is considbly more. Sometimes people
will make pleas because they thinkstis the best deal they can get
and they want to avoid a harsher circumstance or a harsher
punishment. That could happenmlnhot saying it will, but could
happen if you went to trial. And that's your situabn, that's fine.
Okay? Does that kind summarize your situation?

THE DEFENDANT: Yes.

THE COURT: But with that irmind, you believe thathis is in
your best interests rigimow, is that true?

THE DEFENDANT: Yes.

" Petitioner informs this court that thdiscussion held OFF THE RECORD was the

he

N N
o

judge basically convincing Petitionthat the deal was the best he could hope for, that he hag
already waived his rights, that his attoregs a professional and she knew what she was dojing,
etc.” ECF No. 18 at 6. Petitioner also stdles the judge’s remarks “connived and coerced
Petitioner” into agreeing that léshed to proceed with the plekd. at 6-7.

14
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petitioner initialed angigned, fully informed him about thesnatters. Specifically, petitioner
was informed and acknowledged that his plea: (1) included a “serious felony” which could
used to increase any future state prison sentéAcacluded a “strike” pursuant to California’s
Three Strikes Law; and (3) constituted a “violedbny,” which required that he serve at least
85% of his total state prison sentence lmded his pre-sentence conduct credits.

At the Marsdenhearing, petitioner tolthe judge that he “didnitead fully everything |
signed” and that he “read a fewrtgs, but | didn’t read all of #m.” Resp’'t’'s Lodg. Doc. 3 at
10. This vague excuse is not sufficient toroeene the strong presumption that petitioner’s
guilty plea was intelligent and voluntarf?etitioner also toldhe judge at thi&arsdenhearing
that his own calculations led him to believe thatwould only have to serve 4 years in prison,
after his time credits were calculatdd. at 11. However, his tri@iounsel explained that she
thoroughly discussed petitioner’s time credits viittn and how those credits would affect his
sentence, and estimated that petitioner would probably “end up doing about five years” in
Id. at 14-15. Counsel's estimate was not@sgmunderstatement of the time petitioner will
eventually have to serve.

Although petitioner states he believednael a defense to the charges based on the
victim’s pre-existing seizure disorder, he was anarthat defense prido his guilty plea. He
also discussed the victim’'s seieutisorder with his trial counsehcluding the possibility that
petitioner’s actions could have brought about theuse. Knowing all of this, petitioner chose
plead guilty anyway, believing it was his best interests to do so.

Although petitioner expressed some hegitaabout pleading guilty, he ultimately
informed the trial court that he believed a gugtga was in his best irmests, that he understooc
what he was pleading to, and that he was awatteeodonsequences of his plea. Petitioner als

acknowledged that he faced a potential of@adéntence if chose not to plead guilty and was

convicted after a trialld. at 13. After a careful review ofatrecord, this court does not find that

the trial judge “coerced” pigioner to enter his plea. This co@agrees with the trial court that
petitioner understood the ramiftgans of his plea but latexperienced “buyer’s remorse.”

Petitioner has failed to overcome the strong presumption that his guilty plea is valid and th
15
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representations on the waiver form and in opentarertrue. Accordinglyhe is not entitled to
relief on his claim that the trial court violated federal constitutional rights in denying his
request to set aside his plea.

As noted by respondent, petitioner doesamatilenge the trialaurt’s denial of his
Marsdenmotion in the petition beforeithcourt — his claim is directed only to the trial court’s
denial of his “motion” to withdraw his plea. However, assunairguendothat petitioner is
challenging the trial court’s faite to appoint substitute counsel, any such claim should be
denied.

Pursuant to the decisioneople v. Marsder2 Cal. 3rd 118 (1970), when a criminal
defendant in California assertintgadequate represetitan seeks to discharge appointed couns
and substitute another attorney, the trial towrst permit him to explain the basis of his
contention and to relate specifitstances of the attorney’s inadequate performance. The de
of aMarsdenmotion to substitute counsel can impleatcriminal defendant’s Sixth Amendme
right to counsel and is properly cassred in federal habeas corp@land v. California Dep't of
Corrections 20 F.3d 1469, 1475 (9th Cir. 1994yerruled on other groundsy Schell v. Witek
218 F.3d 1017 (9th Cir. 2000) (en banc). On faleabeas review, threlevant inquiry is
whether the state trial court’s disposition of Marsdenmotion violated p#tioner’s right to
counsel because the asserted lodrihad become so great thatesulted in a total lack of
communication or other significant impediment tregulted in turn imn attorney-client
relationship that fell short of tha¢quired by the Sixth AmendmentSchel| 218 F.3d at 1027-

28. The Ninth Circuit has also explained:

[T]he basic question is simply winetr the conflict between Schell
and his attorney prevemtesffective assistance cbunsel . . . . It

may be the case, for example, that because the conflict . . . arose
over decisions that are committedtte judgment of the attorney
and not the client, in fact hactually received what the Sixth
Amendment required in the case of an indigent defendant ....

Id. at 1026. The Sixth Amendment guaranteesatiffe assistance of counsel, but not a
“meaningful relationship” between an accused and his couNkatis v. Slappy461 U.S. 1, 14

(1983).
16
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The United States Supreme Court has netidigally addressethe level of inquiry
required when dMarsdenmotion or other similar motion is rda by a criminal defendant. Whe
assessing a trial court’s ruling otMarsdenmotion in the context of a federal habeas corpus
proceeding, the Ninth Circuit hagld that the Sixth Amendmerequires only “an appropriate
inquiry into the grounds of suéhmotion, and that the matter beokred on the merits before tt
case goes forward.Schel) 218 F.3d at 1025See also Plumlee v. Mastil2 F.3d 1204, 1211
(9th Cir. 2008) (“Under our precedensge, e.g., Schel18 F.3d at 1025-26, Judge Lane had
duty to inquire into the problems with counselentthey were first raised, and he did so”).

Here, the trial court heldMarsdenhearing, inquired into eamsel’s representation and
petitioner’s complaints, and satisfied itself ttfa representation was adequate. The trial jud
gave petitioner a full opportunity to explain hesasons for wanting to substitute another attor
so that he could file a motion to withdraw hislyuplea. This procedure complied with the Si
Amendment.See Stenson v. Lambhes04 F.3d 873, 887 (9th Cir. 2007) (inquiry was adequa
when court determined that the lines of cammncation were open and wesel was competent);
United States v. Prim@31 F.3d 1147, 1155 (9th Cir. 2005) (inquiry was adequate where
defendant ‘was given the opportunityexpress whatever concehlresshad, and the court inquire
as to [defense attorney’s] commitment to the case and his perspective on the degree of

communication.”)cf. Schell 218 F.3d at 1027 (remanding for an evidentiary hearing where

state court failed to make any inguinto alleged deterioration @ittorney-client relationship and

the substance of thefg®ner’s claims).

This court has revieweddhranscript of petitionersarsdenhearing and does not find
that a conflict between petitioner and his trialiesel had become so great that it resulted in g
constructive denial of petitionerSixth Amendment right to counsebchell 218 F.3d at 1027-
28. As explained below, this court also caigs that petitioner’s tli@ounsel did not render
ineffective assistance in conniect with the entry of petitioner’s plea. As explained above,

petitioner’s plea of nolo contengewas not involurary and was validly entered. Under the
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circumstances of this case, the trial court wasunodasonable in concluding that petitioner’s frial

counsel was providing competent repentation. The decision oktiCalifornia Court of Appeal
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to the same effect does not violate esthblisUnited States Supreme Court authority.
Accordingly, petitioner is not entitled to relief ofMarsdenclaim.

B. Ineffective Assistance of Counsel

1. Trial Counsel

In petitioner’s next ground for relief, he alas that his trial counsel rendered ineffectiv
assistance in failing to “defend, pooperly inform him of theansequences of his plea and to
assist him withdraw his plea when he objectdCF No. 1 at 5. Petitioner first argues that he
was “under the impression” that he would only sdiwe years in prison, buthe change of pled
form had seven (7) years scratched outrand (9) years for the maximum period of
incarceration.”ld. He explains that “this was nttte understanding that Petitioner hatt’

Petitioner also makes the following allegations:

There was a discussion “off the reddbwith the udge and the one
reason why Petitioner wanted a new counsel because he thought he
should be defended against the fact that the victim had suffered a
contributory seizure and this should mitigate the crime, that he did
not know he would be entering a plea for more time than he thought
he was getting, that it was a sars felony “strike” and that he
would be limited to 85% credit eang while he was in prison. (See
Exhibit A, p. 2.) Therefore, Petitioner did not understand why the
charges were so serious, whywas getting punished for a serious
GBI felony when he should have had a defense to the GBI offered,
and why he wasn’t getting the five)(ears as his lawyer told him.
(See R.T., Marsden, pp. 10-11; Exhibit F.) Petitioner also
complained about the fact that he was not guilty of the GBI and he
believed that he should have had new counsel assigned for the
failure to set forth a defense even at sentencing — to this
allegation. (Exhibit F, pp. 12-13.)

In the traverse, petitioner argues that his ttainsel rendered ineffective assistance in:

(1) failing to conduct a medicalvestigation into th victim’s seizure disorder “and whether
these seizures were a contributing factor regyirher injuries, rathahan blaming it all on
Petitioner;” and (2) failing to properly advise iieher of the consequences of his plea. ECF
18 at 11. Petitioner explains the believed he was nqtiilty of inflicting great bodily injury on
the victim, on the theory that the victim’sepexisting seizure disoed, and not his actions,

caused her injuriedd. He believes his trial counsel shoblave investigated this theory. He
18
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states that “counsel never contketa medical investigation tketermine whether Petitioner
caused the seizure, whether his actions wereibatudry, or whether he vgaactually innocent of
the GBI enhancement, which was the m&jone of contentiowith Petitioner.” Id. at 13.

However, petitioner concedes that he “discussedittim’s seizure disorder with his counsel.

Id. at 12. Petitioner summarizes his claim as follows:

Counsel was ineffective at trial, ineffective at thiarsden and
ineffective at assisting Petitioneull his plea. Petitioner’'s guilty
plea was not correctly defended by counsel and he was not fully
informed of the consequences of such a plea. Moreover, the trial
court ignored Petitioner’'s reluctem to agree to these terms and
conditions and instead coerced Petitioner into relinquishing his
fundamental rights.

Id. at 13.

“When a criminal defendant has solemnly admitted in open court that he is in fact g
of the offense with which he is charged, he maythereafter raise indepdent claims relating t
the deprivation of constitutionalhts that occurred prior toetrentry of the guilty plea.’Moran
v. Godinez57 F.3d 690, 700 (9th Cir. 1994)jperseded on other grounds by stgteDPA,
Pub.L. No. 104-132, 110 Stat. 1214, as statddcaMurtrey v. Ryan539 F.3d 1112, 1119 (9th
Cir. 2008). Thus, “the only chahges left open in federal habeaspus after a guilty pleais th
voluntary and intelligent character thle plea and the nature oéthdvice of counsel to plead.”
Givens v. SistaNo. C 08-05231 JW (PR), 2010 WL 1875766 (N.D. Cal. May 7, 2010) (citat
omitted). Any ineffective assistance claims tialgto other, earlier actions by his counsel are
barred by the holding imollett v. Hendersgmd11 U.S. 258, 267 (1973Betitioner’s allegation
that his trial counsel rendered ffeetive assistance in failing to fully investigate a defense thd
did not inflict great bodily injury on the victilnecause her injuries were the result of her pre-
existing seizure disorder inwas conduct by counsel thatooered prior to the entry of
petitioner’s plea of guilty. Accordgly, that claim has been was by the terms of petitioner’s
plea agreementTollett, 411 U.S. at 267.

Petitioner’s claim that his trial counsel remned ineffective assistance in connection wi
her advice related to the entry of his guiltgghlso lacks merit and should be denied. The

applicable legal standagdor a claim of ineffective ass#sice of counsel are set forth in
19
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Strickland v. Washingtod66 U.S. 668 (1984). To succeed dstiacklandclaim, a defendant
must show that (1) his counsel's perforecewas deficient and that (2) the “deficient
performance prejudiced the defens&d” at 687. Counsel is constitutionally deficient if his or
her representation “fell below an objective standdnasonableness” guthat it was outside
“the range of competence demanded of attorneys in criminal cddeat’687-88 (internal
guotation marks omitted). “Counsel’s errors mustsoeserious as to deprive the defendant o
fair trial, a trial whose result is reliable.Richter, 562 U.S. at 114 (quotirfgtrickland 466 U.S.
at 687). Prejudice is found whétbere is a reasonable proligly that, but for counsel’s
unprofessional errors, the result of freceeding would have been differenStrickland 466
U.S. at 694.

The Stricklandstandards apply to claims of ineffeve assistance of counsel involving
counsel's advice offered duritige plea bargain procesMlissouriv. Frye  U.S. 132
S.Ct. 1399 (2012);afler v. Cooper___ U.S. __ , 132 S.Ct. 1376 (201Rxdilla v. Kentucky
559 U.S.  , 130 S.Ct. 1473 (2009)t v. Lockhart 474 U.S. 52, 58 (1985)Nunes v. Mueller
350 F.3d 1045, 1052 (9th Cir. 2003). “During plegotations defendantseafentitled to the

effective assistance of competent counsdléfler, 132 S.Ct. at 1384 (quotingcMann v.

Richardson397 U.S. 759, 771 (1970). “A defendant tiesright to make a reasonably informed

decision whether to accept a plea offeftrner v. Calderon281 F.3d 851, 880 (9th Cir. 2002
(citations omitted). Trial counsel must give thefendant sufficient information regarding a pl

offer to enable him to make an intelligent decisitoh.at 881. “[W]here the issue is whether t(

advise the client to plead or rtte attorney has the duty to adegithe defendant of the available

options and possible consequences' and failude &b constitutes iffective assistance of
counsel.” United States v. BlaylogRO F.3d 1458, 1465 (9th Cir. 1994) (quotBgckham v.
Wainwright 639 F.2d 262, 267 (5th Cir.1981)).

A mere inaccurate prediction of a senterstanding alone, does not constitute ineffect
assistance of counsdhea v. Sunp800 F.2d 861, 865 (9th Cir. 1986). Only “the gross
mischaracterization of the likely outcome , combined with the erroneous advice on the

possible effects of going to ttjdalls below the level ofompetence required of defense
20
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attorneys.” Id. at 865 (citations omitted). Counsel is fr@iquired to accurately predict what the
jury or court might find.” Turner, 281 F.3d at 881See also McManr897 U.S. at 771
(“uncertainty is inherent in preding court decisions.”). Nor isounsel required to “discuss in

detail the significance of a plea agreement,” giae'accurate prediction of the outcome of [the

L4
el

case,” or “strongly recommend” the accepg®or rejection o& plea offer.Turner, 281 F.3d at
881. Although counsel must fully advise the defendd his options, he is not “constitutionally
defective because he lacked a crystal badl.” The relevant questiaa not whether “counsel’s
advice [was] right or wrong, but . . . whetheattadvice was within #hrange of competence
demanded of attorneys in criminal caseBléMann 397 U.S. at 771.

In order to show prejudida the context of plea offers, “a defendant must show the
outcome of the plea process would hagerbdifferent with competent advicel’afler, 132 S.Ct.

at 1384. In order to demonstraejudice where a defendant claithat trial counsel’s defectivg

W

advice caused him to accept a plea offer instégioceeding to trial, a defendant must
demonstrate “a reasonable probaypithat, but for counsel’s errors, he would not have pleaded

guilty and would have insisted on going to triaHill v. Lockhart 474 U.S. 52, 59 (1985).

&N

Petitioner has failed to demonstrate eithdictent performance or prejudice with regar
to his claims that his trial counsel renderegffiective assistance ironnection with the plea
bargain process. Petitioner'sich that his trial counsel fatl to inform him about “the
consequences of his plea” is belied by tleord. As explained above, petitioner was fully
advised of the consequences of his plea, inclutiagmpact of a “strike” conviction and what
his final sentence would be. Petitioner was advisatihe would receive &tipulated sentence of
7 years, which would be reduced by his time itseavhich would in turn be limited by the terms
of his plea. Petitioner and hisalrcounsel also disssed the victim’'s seure disorder and the
impact of that disorder on the likelihood tipatitioner would be found gty of inflicting great
bodily injury. With regard to the sentence petier received, the court rest that petitioner did
not receive a sentence of 9 years in prisagandiess of what figure was penciled in on the
waiver form. Rather, he received a sentencéysars in prison, minus applicable credits, as he

was informed he would. His trial counse#stimate that he would ultimately serve
21
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approximately 5 years in prison was not wadehe mark. It was certainly not a “gross
mischaracterization of the likely outcome.” dny event, as noted above, trial counsel was nc
required to “have a crystal ballfh short, trial counsel’s advide petitioner with respect to the
plea offer and whether to accept it was withinrdrege of competence demanded of attorneys
criminal cases. Accordingly, petitioner is mottitled to relief on his claim of ineffective
assistance of trial counsel.

2. Appellate Counsel

In his next ground for relief, petitioneragins that his appellate counsel rendered
ineffective assistance in failing taise a claim of ineffectivassistance of trial counsel in
connection with his guilty pleand in failing to “properly exaust” petitioner’s claim of
ineffective assistance of trial counsel by filing a petition feraw in the California Supreme

Court. ECF No. 1 at 6. In the traverse, fomtier describes his claias follows: “Petitioner

5 1N

asserts that appellate counsel was ineffective in presenting claims on appeal, was ineffective

concerning thélarsden and ineffective as assisting Petitiongise his issues for exhaustion.”
ECF No. 18 at 17.

The Stricklandstandards apply to appellate ceahas well as trial counsebmith v.
Murray, 477 U.S. 527, 535-36 (198d\tiller v. Keeney882 F.2d 1428, 1433 (9th Cir. 1989).
However, an indigent defendant “does not hagersstitutional right to compel appointed coun
to press nonfrivolous points requested by the client, if counsel, as a matter of professional
judgment, decides not firesent those points.Jones v. Barnegl63 U.S. 745, 751 (1983).

Counsel “must be allowed to decidat issues are to be pressettl’ Otherwise, the ability of

8 In the traverse, pioner alleges that hisial counsel renderedéffective assistance &

the “sentencing phase” in failing to “presenyanitigating evidence in support of defendant” g
in failing to “challenge the strikest sentencing.” ECF No. 18 at 15. To the extent petitioner
attempting to belatedly raise new claimghe traverse, relief should be deni&ke Cacoperdo
v. Demosthene87 F.3d 504, 507 (9th Cir. 1994) (a travdsseot the proper pleading to raise
additional grounds for relief{zreenwood v. Fed. Aviation Admi@8 F.3d 971, 977 (9th Cir.
1994) (“we review only issues wdh are argued specifically andstinctly in a party’s opening
brief”). Even if these claims had been propediged, there is no evidence before the court th
either of these actions by counsel would hasgeilted in a reduced sentence in this case.
Accordingly, petitioner has faileih demonstrate prejudice witespect to either claim.

22
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counsel to present the client’s case in aceatd counsel’s professional evaluation would be

“seriously undermined.'ld. See also Smith v. Stewa#i0 F.3d 1263, 1274 n.4 (9th Cir. 1998

)

(Counsel is not required to file “kitchen-sink siebecause it “is not necessary, and is not even

particularly good appellate advoga. There is, of course, mabligation to raise meritless
arguments on a client’s behalbee Strickland466 U.S. at 687-88 (requiring a showing of
deficient performance as well as prejudice). Tluasinsel is not deficient for failing to raise a
weak issue.See Miller 882 F.2d at 1434. In order to estsiblprejudice in this context,
petitioner must demonstrate that, but for couasators, he probabhyould have prevailed on
appeal.ld. at 1434 n.9.

“[Alppellate counsel who files a meritsief need not (and should not) raise every
nonfrivolous claim, but rather may select frammong them in order to maximize the likelihooc
of success on appealSmith v. Robbin®28 U.S. 259, 288 (2000%ee alsdsray v. Greey 800
F.2d 644, 646 (7th Cir. 1985) (“Generally, only whgnored issues are clearly stronger than
those presented, will the presumption of effectigsistance of counsel be overcome”). This i
because “[a] brief that raises every coloeaiBsue runs the risk of burying good arguments -
those that, in the words of the great athte John W. Davisgo for the jugular.” Barnes 463
U.S. at 751-52.

Here, appellate counsel’s decision to pasns with arguablynore merit than the
ineffective assistance of triabunsel claims now suggestedmstitioner was well “within the
range of competence demandedttdraeys in criminal cases.McMann 397 U.S. at 771. Nor
is petitioner entitled to habeadieg on his claim that his appet@acounsel rendered ineffective
assistance in failing to file a petition for reviewrisoners do not have a constitutional right to
counsel when pursuing collateral attacks upon tlwivictions, nor do they have this right whe
pursuing a discretionary appeal dinect review of a convictionPennsylvania v. Finley81
U.S. 551, 555 (1987). “[T]he rigld appointed counsel extendsthe first appeal of right, and
no further.” Id. See also Murray v. Giarratand92 U.S. 1, 7 (1989) (fedal constitution does
not require states to appoirdunsel for death row inmates seekistate post-conviction relief);

Ross v. Moffitt417 U.S. 600, 616 (1974) (indigent defendatd not have a constitutional right
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to appointed counsel for discretionary appeals). Because there is no right to counsel for
discretionary review, appellateunsel’s failure to file a petdin for review in the California
Supreme Court cannot constitute deficient performarice.

IV. Conclusion

For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s
application for a writ of Haeas corpus be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: December 20, 2016. WM\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

° Even if he were entitled to counsel discretionary reviewgetitioner has failed to
demonstrate that he would probablve prevailed if his appellateunsel had pursued claims
ineffective assistance of triabansel or had filed a petitionrfoeview. Accordingly, he has
failed to establish prejudice witlespect to these claims.
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