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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TIMOTHY RAY BAKER, No. 2:15-cv-0248 GEB AC P
12 Plaintiff,
13 V. ORDER
14 | J. MACOMBER, et al.,
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a state prisonet California State PrisoraSramento (CSP-SAC), proceeding
19 | pro se and in forma pauperis with this cnglhts action against sole remaining defendant
20 | Correctional Officer J. McCowanin his original complaint, platiff contends that defendant
21 | McCowan'’s conduct on August 10, 2012 constituteckegive force and deliberate indifference
22 | to plaintiff's serious medical needs in viotatiof the Eighth Amendment. Presently pending |s
23 | plaintiff’'s motion to compel discovery, ECFON50; plaintiff's initial request for court
24 | intervention to locate his legal materials, EC&. H2; and plaintiff's request for leave to file a
25 | motion for sanctions based on the repeatediscation of his property, ECF No. 58. For the
26 | reasons that follow, the court gtamn part plaintiff’'s motion taompel discovery, and denies his
27 | request for leave to file arsetions motion. The court will set the deadline for plaintiff's
28 | opposition to defendant’s motion for summary judgment.
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1. Plaintiff's Legal Materials, February 2017

On February 15, 2017, plaintiff requestld court’s intervetion in locating and
returning his legal materials. See ECF No. $Be court requestedahthe Office of the
California Attorney General inquiiato the location of plaintifs legal materials and his acces
to them. _See ECF No. 56. On March 29, 2@SP-SAC Correctional ®€er R. Kendall, the
Property Officer assigned toglAdministrative Segregation UrstA-6 Block whee plaintiff was

then housed, filed and served a declaraivhich provides in pertinent part:

[
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2. As a Correctional Officer in thenit, | have reaged training on

the proper ways to package, stoseal, and catalog an inmate’s
property. An inmate’s property solely in the custody of CDCR
when an inmate is on limited property access or temporarily away
from the facility.

3. I was asked by the Office of the Attorney General to account for
inmate Baker's legal property following his January 27 2017
assignment to Administrative Segregation.

4. On January 27 2017, | receivedio® to pack Baker's cell as he
was assigned to Administrativéegregation. Inmates housed in
Administrative Segregation are not permitted to have the same
amount of property as general population inmates. | was tasked
with then packing Baker's excess property and putting it into
storage to hold for him until he was not [sic] longer housed in
Administrative Segregation. Durintpe packing process, each of
Baker’s eight boxes were labeled a®aled with tape to protect the
contents. Additionally, a CDCR Form 1083 was generated to log
any instances where the inmate or any member of staff accessed the

property.
5. On January 31, 2017, Baker reted to genel population.

6. On February 22 2017, Bakesigned a CDCR Form 143
acknowledging that he had receivad eight boxes of property. A
true and correct copy of the CDGRrm 143 is attached as Exhibit
A.

7. On February 22 2017, Baker’s eight boxes of property were
returned with their originally-taped seal in place. Additionally, the
CDCR Form 1083 did not note that anyone had tampered with or
opened Baker's property boxes. efdis no indication that anyone
tampered place with Baker’s property.

ECF No. 57 at 1-3.

A copy of the CDCR Form 143 pertinentglaintiff's property isattached to and

consistent with Officer Kendall's decktion. See ECF No. 57 at 5 (Ex. A).
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The court is satisfied thataintiff obtained possession bis legal materials on February,
22, 2017, shortly after he initially regsted the court’s assistance.

[l. Plaintiff's Legal Materials, March 2017

On March 27, 2017, plaintiff signed and mailetRaquest for Leave to File a Motion fg
Sanctions Against Defendants,” based onMiaech 23, 2017 confiscatmoof his legal and
personal property. See ECF No. 58. Plainti#frawhat when he was returned to “General
Population Main Line C Yard” on March 23, 2017 ,fficer[] Jones, Office Moore, and Propert)
Room Officer G. Presel” took plaintiff's property because Sergeant Porter directed that it b
inventoried. _Id. at 1. RBintiff states that his property “hadready been inveoried and cleared
for issuance to plaintiff on 38/2017 by C/O R. Kendall of A Facility 6-Block EOP prior to
plaintiff's return to the GP Maihine on said date.”_Id. Plaifftcontends that “Property Room
Officer G. Presel is deliberayelvithholding plaintiff’'slegal/personal property out of race base
retaliation against plaintiff for him filing gn@nces and suits against CSP-Sacramento co-
workers and superiors.” _Id. Plaintiff alleges thest property is being withlhé as leverage to ge
plaintiff to sign a “1083 Property tentory Sheet” for whatever prape may be returned to him
which “means that plaintiff's lost, stolen, damageedperty will be taken as a sacrifice if plaint
signs the 1083.”_Id. at 2. Plaintiff aversitihe has not seen lpsoperty since March 24, 2017,
when it “was all disarranged and mixed up and pplastic bags.”_Id. Rintiff requests that thg
court enforce or reissue its ordéed March 15, 2017, again diregh inquiry into the location o
plaintiff's property and imose sanction on “defendanig”the amount of $10,000.

The correctional officers alleged to have r@geconfiscated plaitiff's property are not
defendants in this action. For that reasoainiff cannot pursue a retaliation claim or seek
sanctions against these officerghis action. Further, this couras no authority to intervene in
the temporary confiscation of property associated with a change in housing. See e.g., Shi
Chang, 2015 WL 355497, at *6, 2015 U.S. DigEXIS 10625, at *18-9 (N.D. Cal. 2015) and
cases cited therein (due process not implicatédenemporary loss of personal property due
prisoner’s housing move or recldgsation). Because plaintiff indicas that his property is beir

I

=

e

d

—

ff

\1*4

AW V.

oOa

g




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

withheld because he has refused to sign a propesiyntory form, the couswill not involve itself
further.
Plaintiff's “Request for Leave to File a Moti for Sanctions Against Defendants” will &

denied.

V. Plaintiff's Motion to Compel Discovery

Plaintiff moves to compel further response#laintiff's Interrog#ories, Set One, and
Plaintiff’'s Request for Productiosf Documents, Set One.e§ ECF No. 50. Defendant has
opposed the motion. See ECF No. 51. The reg@est disputed respses are addressed in
numerical ordet.

A. Plaintiff's Interrogatories, Set One

Plaintiff moves for further responses totalh of the interrogatas he propounded. For
the reasons set forth below, defendant wiltdsuired to serve supplemental responses to
plaintiff's Interrogatory Nos. 2, @nd 8, as construed below.

1. Interrogatory No. 1

INTERROGATORY NO. 1: Idetfy any and all documents
relating to use of force and repiag the use of force policies and
procedures.

RESPONSE TO INTERROGATORYO. 1: Responding party
states that the following sections of Title 15 are responsive: 3268,
3268.1, 3268.2, 3268.3, and 3279. Respondimty [séates that the
following sections of the Department Operations Manual are
responsive: 51020.1, 51020.2, 51020.3, 51020.4, 51020.5, 51020.6,
51020.7, 51020.8, 51020.9, 51020.10, 51020.11, 51020.12,
51020.12.1, 51020.12.2, 51020.12.3, 51020.12.4, 51020.12.5,
51020.12.6, 51020.17, 51020.17.1, 51020.17.2, 51020.17.3,
51020.17.4, 51020.17.5, 51020.17.6, 51020.17.7, 51020.17.8,
51020.18, 51020.18.1, 51020.18.2, 51020.19, 51020.19.1,
51020.19.2, 51020.19.3, 51020.19.4, 51020.19.5, 51020.21,
51020.22, 51030.1, 51030.2, 51030.3, 51030.4, 51030.4.1,
51030.4.2, 51030.5, 51030.5.1, 51030.5.2, and 51030.6.

PLAINTIFF'S CHALLENGE: “I specifically asked defendant to
identify not cite or quote theestions in the (DOM) Department
Operational Manual.” ECF No. 50 af 3.

1 In light of plaintiff's pro se and incarceratstitus, the court rejectsfdadant’s contention thg
plaintiff's motion should be deniedlie to his failure to initiate a meet and confer on the disp
discovery matters before bringing this motion.

2 Plaintiff's quoted materidhcludes minor edits withow@ny substantive significance.
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DEFENDANT’'S OPPOSITION: “Plantiff provides no explanation

for how Defendant McCowan’s response was deficient. (ECF No.
50 at 3.) Indeed Plaintiff's interrogatory specifically asks
McCowan to identify all documents relating to use of force
reporting and the above-mentionddcuments are responsive to
this request. Thus, McCowan shaulot be compelled to further
respond.” ECF No. 51 at 2.

Ruling: Defendant’s response to Interrogatory Nlas satisfactory for the reasons stat

by defendant; the court finds plaintifithallenge to be without merit.

2. Interrogatory No. 2

INTERROGATORY NO. 2: Idetify any and all documents
relating to prison staff training aretlucation as pertains to IST [In-
Service Training] Code B2670, 8tIDOM [Department Operations
Manual], Chapter 5 Art 2 [§ 51020.1 et seq.] Use of Force Rv.

RESPONSE TO INTERROGATORYO. 2: Responding party
states that documents from the Use of Force training are responsive
to this request.

PLAINTIFF'S CHALLENGE: “I specifically asked defendant to
identify any and all documents relating to prison staff training and
education as it pertains to IST Code B2670 Title DOM Chapter 5
Art. 2 Use of Force Revision. TSCode B2670 is not available for
review in the [DOM]. ECF No. 50 at 3.

DEFENDANT'S OPPOSITION: “Plaintiff again provides no
explanation for how Defendant Mc@an’s response was deficient.
(ECF No. 50 at 3.) The Use d&force training documents are
responsive to this request, and happropriately been identified.
Plaintiff’'s complaint that the docuents are not available for review

is because those documents are privileged, as shown by the
declaration of J. Brown in suppaoft Defendant’s Privilege Log.
Thus, McCowan should not be compelled to further respond as the
requested documents have betmtified.” ECF No. 51 at 3.

Ruling: For the following reasons, the court diedefendant to serve plaintiff with a
supplemental responsettos interrogatory asonstrued herein.
Defendant’s initial response to Integatory No. 2 was vague, as underscored by

defendant’s explanation in oppiosn to plaintiff's motion. Defendant’s Privilege Log was

regulations and policies of the CIR about the treatment of Didad Prisoners regarding cuffin
and waist restraints.”_See ECF No. 50 at I¥efendant identified agesponsive CDCR'’s “Use

of Force Training Documents from the Correctional Officer Acadengtéd January 2010, an

5

provided in response to plaifits Request for Production No. 1, which sought “Any and all rules,
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withheld the materials on the groutidht their disclosure couldgpardize the safety and security
of California prisons, citing Cal. Code Regis 15, 88 3321 and 3450(d), and based on the

official information privilege, citing Cal. Edi. Code § 1040 and Kerr v. U.S. District Court, 511

F.2d 192, 198 (9th Cir. 1975). See id. Plaintif§ lnat challenged defend&ntesponse to this
production request or defdant’s privilege log.

However, plaintiff sought distctly different information in his Request for Production
No. 1 and Interrogatory No. 2. The prodoatrequest sought mai@s describing CDCR
procedures for restraining disabled prisoners witiis and/or waist restraints. The interrogatory
sought the identification of materials concern@IgCR'’s revised policies concerning the use of
force, as articulated in In-Service Training (})SJode B2670. Defendantteew assertion that the
subject IST provision is within CDCR’s prigged January 2010 Use of Force Training
Documents underscores the inadequaayedéndant’s initial response.

Accepting defendant’s representation that$hbbject IST provision is confidential and
should remain so for security reasons, the tcoewvertheless construeapltiff's Interrogatory
No. 2 to request relevant informatioDefendant will be required to serve plaintiff with a
supplemental response to Interrogatory No. 2 tat identifies all of defendant McCowan’s
training and education concerning the use of force, including all pertinent dates and
descriptions.

3. Interrogatory No. 3

INTERROGATORY NO. 3: Idetify any and all documents
relating to the incident complained of in the complaint and which
occurred on August 10, 2012.

RESPONSE TO INTERROGATORYO. 3: Responding party
states that the following documerase responsive to this request:
an August 10, 2012 CDCR Form 7219 authored by Nurse Joe
Maalihan, Log No. SAC-C-12-02492 authored by Timothy Baker,
and an August 10, 2012 Healthcagguest Form 7362 authored by
Timothy Baker.

PLAINTIFF'S CHALLENGE: “RN Joe Maalihan has sworn under
penalty of perjury that first he didn’t treat me on August 10, 2012.
Then after plaintiff submitted the original 7219 authored by Joe
Maalihan he subsequently chandes position as to what actually
happened on 8/10/12. It goes toedibility of Defendant J.
McCowan.” ECF No. 50 at 3.

6
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DEFENDANT'S OPPOSITION: “[@spite labeling it as an
objection, Plaintiff does not appear to have an objection to this
response. (ECF No. 50 at 3All documents responsive to this
request have been identified and thus no further response should be
compelled.” ECF No. 51 at 3.

Ruling: Defendant’'s response to Interrogatony. § is satisfactory for the reasons stat

by defendant; the court finds plaintgfchallenge to be without merit.

4. Interrogatory No. 4

INTERROGATORY NO. 4: Idetify any and all parties who
conducted any investigatory actiongaeding this incident at any
time between August 10, 2012, and the date of this request.

RESPONSE TO INTERROGATORYO. 4: Responding party
states that the following individualeve investigated this incident:
Nurse J. Maalihan, Litigation Coorditor T. Kraemer, Sergeant K.
Steele, Doctor B. Hamkar, nd Correctional Counselor J.
McCowan.

PLAINTIFF'S CHALLENGE: *“Dr. B. Hamkar has sworn under
penalty of perjury that | Hh refused a medical treatment
appointment on 8/10/12. But offered no evidence to support his
contentions.” ECF No. 50 at 3.

DEFENDANT'S OPPOSITION: “Agai, despite labeling it as an
objection, Plaintiff does not appear to have an objection to this
response or request further infaton. (ECF No. 50 at 3.) All
individuals responsive to this reqidnave been identified. Thus, no
further response should be castipd.” ECF No. 51 at 4.

Ruling: Defendant’'s response to Interrogatony. M is satisfactory for the reasons stat

by defendant; the court finds plaintgfchallenge to be without merit.

5. Interrogatory No. 5

INTERROGATORY NO. 5: Identif any and all parties who had
cause to create any document regarding this incident at any time
between August 10, 2012, and present.

RESPONSE TO INTERROGATORYO. 5: Responding party
objects to this request on the ground that the request is vague as to
the phrase “create any documendithout waiving the objection,
responding party states that Neir3. Maalihan produced a CDCR
Form 7219 regarding this incident.

PLAINTIFF'S CHALLENGE: “Plaintiff contends that this is not
privileged information and that ¢hrequest is [not] ‘vague’ as to
“create any document.” Create = medr). Bring into existence.
2). To originate. So its natague. Dr. Hamkadid not produce

any documents relative to his swoaffidavit. Plaintiff's request

wasl/is clear and explicit.ECF No. 50 at 4.

7
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DEFENDANT'S OPPOSITION: “Platiff erroneously contends
that Defendant made an assertiorpovilege. (ECF No. 50 at 4.)

To the extent “this incident” refett® the allegations of August 10,
2012, the CDCR Form 7219 created bivaalihan is responsive to
this request. _(Id.) In sum, albcuments responsive to this request
have been identified. Thus, no further response should be
compelled.” ECF No. 51 at 4.

Ruling: Defendant’s response to Interrogatory Nas satisfactory for the reasons stat

by defendant; the court finds plaintgfchallenge to be without merit.

6. Interrogatory No. 6

INTERROGATORY NO. 6: Identifyany documents related to any
complaint, grievance, critism, censure, reprimand, rebuke,
directed at the defendant(s) as listed in the complaint prior to or
subsequent to the incidenwmig rise to this proceeding.

RESPONSE TO INTERROGATORY NO. 6: After a diligent
search, responding party states tiare are no documents or staff
complaints responsive to this request.

PLAINTIFF'S CHALLENGE: “Plaintiff asked defendant to
identify any documents related to any complaints, grievance,
criticism, censure, reprimand, rebukkrected at the defendant.
However the defendant’s response is too vague as to a diligent
search and failed to identity any documents he did find in relation
to plaintiff's request.” ECF No. 50 at 4.

DEFENDANT'S OPPOSITION: “Plmtiff's objection appears to
challenge the validity of Defendant McCowan’s response, but does
not provide any evidence that Defendant’s investigation should
have identified any specific docemts. (ECF No. 50 at 4.)
Defendant diligently searched for any documents that he could
identify that were responsive this request and found none. Thus,
as all reasonable investigatidvas been conduate and (sic) no
further response should be coefipd.” ECF No. 51 at 4.

Ruling: Defendant’s response to Interrogatory Has satisfactory for the reasons stat

by defendant; the court finds plaintgfchallenge to be without merit.

7. Interrogatory No. 7

INTERROGATORY NO. 7: Coectional-Officer J. McCowan
Controlled Use of Force Immede&tise of Force and Non-Deadly
Force.

RESPONSE TO INTERROGATORY NO. 7: Objection. The
interrogatory is unintelligible adrafted, and therefore responding
party cannot provide a response.

PLAINTIFF'S CHALLENGE: “Plairtiff contends that defendant
has cited and quoted every DOM section allegedly relating to Use

8
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Ruling: Although defendant’s objection and oppasitiare reasonable in light of the pq
wording of this interrogatory, the court libélyaconstrues this request, consistent with
Interrogatory No. 2, to require the identificatiof defendant McCowasi'training concerning th
“Use of Force,” the “Immediate Use of Forcayid the “Use of Non-De&dForce,” including all

pertinent dates and descriptiorfso construed, the motion is granted.

of Force, Immediate Force & Non Deadly Force. Plaintiff contends
that defendant has allegedly been trained in this area as OJT [On-
the-Job Training] requires him to ke. Plaintiff left out the word
Training. It's merely an oversighDefendant is itelligent and can
reasonably deduce what plaintdff intentions were and are.
Defendant fails to offer any nesnse that's within his personal
knowledge.” ECF No. 50 at 4.

DEFENDANT’'S OPPOSITION: “Riintiff's objection indicates
that it was defense counsel’s burden to deduce which word (or
words) was omitted from his interrogatory. (ECF No. 50 at 4.) As
drafted, Plaintiff's interrogatoryemains unintelligible. Because
Defendant provided a reasonalibjection, no further response
should be compelled.” ECF No. 51 at 5.

8. Interrogatory No. 8

INTERROGATORY NO. 8: Identifyand attach copies of any and
all documents relating to prisamedical clinic diabetic-care and
treatments.

RESPONSE TO INTERROGATORYO. 8: Responding party
objects to the request for productiorade within the interrogatory
request and no documents will peoduced. Without waiving the
objection, responding party statsection 3355 of Title 15 is
responsive to this request avidlume 4, Chapter 1.4, Section 4.1.4
of the Inmate Medical Services, Policies and Procedures.

PLAINTIFF'S CHALLENGE: “Defendant J. McCowan’s counsel
has stated that his client has training in escorting inmates with
medical and mental health diskties to and from the Medical
Clinic for appointments and therefore should have reasonable
knowledge of prison medical cliniddiabetic-care treatments or
treatment Policies & Procedures. But defendant offering no
documents would only confirm plaintiffs contentions of
defendant’s J. McCowan'’s inabilitto comply with policies and
procedures of the medical clinic rules as they relate to patients. He
can only offer up sections fromme CCR Title 15. Plaintiff was
clear and explicit in his request.” ECF No. 50 at 5.

DEFENDANT'S OPPOSITION: “Plaintiffs objection to
Defendant’'s response appears b mainly conjecture and
argument (ECF No. 50 at 5), but fails to show that Defendant’s
objections were invalid. Documts responsive to Plaintiff's

9
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request were identified, but we not produced as document
production is reserved for limitedrcumstances. See Fed. R. Civ.
P. 33(d) [business records].hds, Defendant McCowan should not
be compelled to further respond.” ECF No. 51 at 5.

Ruling: The court liberally construes this integatory to require defendant, in a
supplemental response, to identify anyeadion or training defedant McCowan received
concerning the routine and/orgent medical needs of diabepigsoners, and concerning the
escort of prisoners to and fratme medical clinic, including prisorewith medical disabilities.
So construed, the motion is granted.

9. Interrogatory No. 9

INTERROGATORY NO. 9: Can you state the names and
addresses or otherwise identifydalocate any person to who you or
your attorneys knowledge claims to know of facts relevant to the
conduct described in these interrogatories.

RESPONSE TO INTERROGATORY NO. 9: Objection. For
privacy reasons, responding parsyates that no addresses or
complete names can be provid&ksponding party further objects

to this request on the grounds that it is overly broad and that the
interrogatory is vague as to the phrase “conduct described in these
interrogatories.” Without waivinghe stated objections and to the
extent the interrogatory seeks witnesses to the alleged events of
August 10, 2012 at issue in Plaffis complaint, there are no
witnesses.

PLAINTIFF’'S CHALLENGE: “Plaintiff reasserts that in discovery
that these names are not a matter of privacy or privilege when he
offers no other solutions such as critiquing this plaintiff's request.
As it relates to all of the peaplwho are parties and nonmoving
parties. As they may have an interest in the outcome or
proceedings of this civil case. Thus they should be disclosed.
Plaintiff asserts that the def@ant J. McCowan's counsel has
personal knowledge of witnessasdapotential witnesses as it was
asked in plaintiff's depositioon March 24, 2016 to state anyone
present on August 10, 2012.” ECF No. 50 at 5.

DEFENDANT’'S OPPOSITION: “Plaintifstates that his interest in
this civil case supersedes anyvpcy concerns fo persons with
knowledge relevant to this caséECF No. 50 at 5.) Plaintiff has

not set forth any reasonable justification for needing the addresses
or full names of alleged witnesses. Even if Plaintiff had met this
burden, Defendant McCowan stateattithere were no witnesses.
Thus, Defendant McCowan shouftbt be compelled to further
respond.” ECF No. 51 at 5-6.

Ruling: Defendant’s response to Interrogatory Mas satisfactory for the reasons stat
10
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by defendant; the court finds plaintgfchallenge to be without merit.

10.Interrogatory No. 10

INTERROGATORY NO. 10: Identify and attach a copy of any
and all documents showing who svan duty at C Facility Medical
at 3:00 PM on the day of August 10, 2012.

RESPONSE TO INTERROGATORYO. 10: Responding party
objects to the request for quuction demanded through an
interrogatory and thereforeno documents will be produced.
Without waiving the objection, sponding party states that the
following staff members were on duty in C Facility Medical at the
time in question: Y. Vasquez, J. McCowan, and J. Maalihan.

PLAINTIFF'S CHALLENGE: “Plaintiff asserts that Defendant J.
McCowan has personal information regarding who all was on duty
at C Facility Medical Clinic on August 10, 2012. Plaintiff is asking
for all of the names o€CDCR staffers thatvere on duty on said
date. In the event that this matter proceeds to trial plaintiff is
avoiding any unforeseeable surpsiser foreseeable surprises for
that matter. Plaintiff is asking that the requested information be
provided as it is pertinent to his defense and case as are all of the
guestions plaintiff posed in hiBirst Set of Interrogatories and
Production of Documents RequesfThe aforementioned CDCR
staffers are witnesses for deéant Officer J. McCowan or
potential withesses.” ECF No. 50 at 6.

DEFENDANT'S OPPOSITION: “Platiff does not seem to take
issue with the response provided. @ extent Plaintiff requests
production of documents throughtemrogatories, it is improper
unless the Defendant chooses pmduce records in lieu of a
response._See Fed. R. Civ. P. 33{)siness records]. Since all
known staff members have beatentified, Defendant McCowan
should not be compelled to further respond.” ECF No. 51 at 6.

Ruling: Defendant’s response to Interrogatbly. 10 is satisfactory for the reasons
stated by defendant; the court finds pliffiistchallenge to be without merit.

B. Plaintiff's Requests for Praduction of Documents, Set One

Plaintiff seeks further production relatedaialy one request, Reest for Production No.

5. That request, and defendant’s e are as follows, ECF No. 50 at 20:

Request for Production No. 5: Amynd all review of the Sallyport
camera’s view that's located abotlee C Facility visiting rooms
wall. And a review of C Facilitfvedical Clinics holding cages in
the sallyport.

Response to Request for Protioie No. 5: Responding party
objects to this request on the grdarthat the reqt is compound,

ambiguous, and unintelligible as dedd. To the extent the request
seeks camera footage fromudust 10, 2012, there is no video

11
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responsive to this requestWithout waiving the objections, no
video responsive to thigquest will be produced.

Plaintiff challenges defendant’s responsethe ground that the subject camera was
intended to capture any activities in the saltyt, breeze way and medical clinic where
defendant’s challenged conduct allegedly occurfdintiff reasonably asds that any filming
of this conduct on August 10, 2012 is highly relevtartiis claims. Plainti notes, however, thal
it appears “the camera in question has been rednibnes destroying evidence.” ECF No. 50 at 7.

Defendant responds that he “has conductesdnedide investigation and is yet to discover
any footage of this incident. To the beshaf knowledge, there is riootage of this alleged
event.” ECF No. 51 at 7.

As frustrating as it may be for plaintiiefendant can do no more than conduct a
reasonable investigation to locate the requestadrraa When no responsive material is located
after a reasonable investigation, there is nostfasicompelling defendant’s further production
However, defendant remains under a continuing abbg to produce responsivmaterial if it is
later discovered.

Accordingly, plaintiff's request for further production pursuant to his Request for
Production No. 5 is deniagithout prejudice.

V. Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to compel diswery, ECF No. 50, is granted in part.

2. Within fourteen (14) dayafter the filing date of thisrder, defendant shall serve
plaintiff with supplemental responses to his trigatory Nos. 2, 7 and 8, as set forth in this
order; in all other respés; plaintiff's motion to conpel discovery is denied.

3. Plaintiff’'s motion for leave to file motion for sanctions, HENo. 58, is denied.
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4. Plaintiff’'s opposition to defendant’s mati for summary judgment is due thirty days
after service of the supplementaschvery responses here ordered.
SOORDERED.
DATED: April 26, 2017 : -
mp-:——— &{“4—‘—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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