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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | UNITED STATES OF AMERICA, No. 2:15-cv-287-TLN-EFB PS
12 Petitioner,
13 V. ORDER, FINDINGS AND CERTIFICATION
14| RAGHVENDRA SINGH. RE: CIVIL CONTEMPT
15 Respondent.
16
17 This case was before the court on March 16, 2016, for hearing on the court’s order
18 | directing respondent Singh to sheause why he should not muhd in contempt for failure to
19 | comply with the court’s July 21, 2015 orderECF No. 39. Also before the court for hearing was
20 | Singh’s request for issuance of@ler directing the Internal Renue Service (“IRS”) to show
21 | cause why the agency and its counsel shoultb@deld in contempt. ECF No. 41. Trial
22 | Attorney Nithya Senra of the Tax Division oktlunited States Department of Justice appeared
23 | on behalf of the government; respond8mgh appeared pro se.
24 For the following reasons, Singh’s requestiésuance of an order to show cause is
25 | denied. Further, the court finds that Singh\wdkully violated the court’s July 21, 2015 order
26 | and he continues to refuse compliance. Adogig, as discussed below, the court finds that
27

! This case is before the undersigned pursteaBastern District o€alifornia Local Rule
28 | 302(c)(9). See28 U.S.C. § 636(b)(1).
1
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Singh is in civil contempt and that alternasvother than incarceration will not achieve

compliance with the court’s order.

l. Background

On February 4, 2015, the United States fdquktition to enforce an IRS summons. EC

No. 1. According to the petition, Revenue AgBalvid Palmer has beessigned to collect the
assessed federal income tax (Form 1040) Itedslfor Mr. Raghvendra Singh and Ms. Rawat f
tax years 2008, 2009, and 201@. 7 4. Agent Palmer issued an Internal Revenue Service
summons directing Singh t@pear before the agent on Janu8, 2015, to give testimony and
produce for examination books, papers, recordgtmer data relevant to Singh and Rawat’s
assessed tax liabilitiedd. 11 5, 8. Singh appeared before Agent Palmer on that date but re
to produce any documeaot provide testimonyld. § 11.

Following the government’s application for artder to show cause, Singh was ordered
appear before the court to show cause whghweild not be ordered to comply with the
summons. ECF No. 9. In responsehe IRS’s petition for enfoement and the court’s order t

show cause, Singh filed a counterclaim agairsti®S (ECF No. 5), multiple motions requesti

the court stay the IRS’s debtlisztion efforts (ECF Nos. 7, 10, 22), a motion to discharge the

court’s order to show cause (ECF No. 1lpation to quash the IRS summons (ECF No. 19),
and several requests that sanctions be impageuhst the IRS (ECF Nos. 7, 10, 11, 12, 22).
Singh appeared before the court on May2Z211,5, but failed to provide any reasonable
justification for his failurgo comply with the summons.

Accordingly, on July 21, 2015, the court ertked the IRS summons and ordered Singh
appear before Agent Palmer on August 12, 2@1%e United States Attorney’s office in
Sacramento. ECF No. 32. Singh was also odd&rgive testimony on that date, and to produ
for examination and copying the books, checksoprds, papers and other data demanded by
summons.ld. at 2. That order also dismissea@’s counterclaim and denied his various
motions. Id.
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Singh appeared before Agent Palmer aigést 12, 2015, but again failed to produce 3
document or provide any meaningful testiméneclaration of David Palmer ISO Req. for
Order to Show Cause (“Palmer Decl.”), ECF.198-2 1 6-12, 14. Also on that date Singh fil¢
a notice of appeal, seeking rewi of the court’s July 21, 20Xder. ECF No. 33. However,
Singh failed to pay the required fily fees, and consequently HHe5. Court of Appeals for the
Ninth Circuit dismissed his appeal oeéember 15, 2015. ECF No. 37. The following mont}
the government filed an application for an ordeecting Singh to appear before the court to
show cause why he should not be held in contdéargtilure to comply with the court’s July 21
2015 order. ECF No. 38. Theuwt granted the applicatiom@ directed Singh to appear on
March 16, 2016. ECF No. 39.

Prior to the hearing, Singh filed an oppasitto the government’s motion for an order {
show cause (ECF No. 40, 43), as well as a mdtoan order directing the IRS to show cause
why it should not be held icivil contempt (ECF No. 41).

[l Singh’s Application for an Order to Show Cause

ny

\1%4
o

(0]

Singh’s request that the IR8diits counsel be ordered to show cause why they should not

be held in contempt (ECF No. 41) is uninggltle. The motion is replete with hyperbole but
essentially argues that the IRS has interfered @atlrt orders regarding child support paymen
and “employees’ Tax.ld. at 41 at 1-2. Singh also claimsthhe IRS is abusg the processes
of the court, defrauding the courts, andatwts to take Singh’s freedom forevetd.

Singh’s motion, however, fails to demonstrédiat IRS has failed in any way to comply
with any court order or has engaged in ottenduct warranting contempt proceedings.
Accordingly, Singh’s request is denied.

. Order to Show Cause

Singh has been ordered to show cause wishbald not be found in contempt for failul

to comply with the court’'s July 21, 2015 ordelthough Sing appeareas ordered, he simply

2 Singh provided verbal responses to Agealmer’s questions, but his answers were
consistently evasive. For example, Palmer @sk&hat entities are yowriting checks on beha
of? What are the banks and accounts?” ECR3R&. Singh'’s responseas: “Even if | give
you the information or not it igoing to waste your time.1d.
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attempted to reargue the meofshe underlying order. He héasled to show any justification
for his willful disobedience of that order. Tkéure, it is recommendethat he be found in
contempt and subjected to the sanctiomoérceration to compel his compliance.

A. LegalStandards

“A court has the inherent power to punfeh civil or criminalcontempt any obstruction
of justice relating to anpudicial proceedings.Lambert v. Montana545 F.2d 87, 88 (9th Cir.
1976). Civil contempt “consists of a party’s diedience to a specific ani@finite court order by
failure to take all reasonable stepshin the party’s power to comply.Reno Air Racing Ass'n,
Inc. v. McCord 452 F.3d 1126, 1130 (9th Cir. 2006). A samctior civil contempt is intended to
coerce the party in contempt to comply witk tourt’s order in the future, with the sanction
conditioned on continued noncompliand@ichmark Corp. v. Timber Falling Consultan®59

F.2d 1468, 1481 (9th Cir. 1992). Thus, a party ingmesl for contempt “carries the keys of hig

4

prison in his own pocket because civil contempt is intended to be remedial by coercing the
defendant to do what he had refused to da%ar v. Ford Motor Cq.399 F.3d 1101, 1110 (9th
Cir. 2005).

“The moving party has the burden of showby clear and convincing evidence that th

D

contemnors violated a specific adeffinite order of the court.Federal Trade Comm’n v.
Affordable Medial79 F.3d 1228, 1239 (9th Cir. 1999). Ttablish that civil contempt is
appropriate, the government must demonstratethdt)[Singh] violated the court order, (2)
beyond substantial compliance, (3) not based gooa faith and reasonablgerpretation of the

order, (4) by clearrad convincing evidence.United States v. Bright96 F.3d 683, 694 (9th Ci

-

2010). Once the government makas #howing, the burden shifts Singh to demonstrate tha
he “took all reasonable steps within his power to insure congdiavith” the court’s orderHook
v. Arizona Dept. of Correctiond07 F.3d 1397, 1403 (9th Cir. 1997).

“The choice among the various sanctions restisizvthe discretion of the district court,;’
United States v. Sumitomo Marine & Fire Ins. @17 F.2d 1364, 1369 (9th Cir. 1980), and the
Ninth Circuit “defer[s] considerdypto the judgment of the distt court in fashioning the

appropriate sentence because of its proximitjpéoevents out of which contempt springs.”
4
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United States v. Flore$28 F.2d 521, 527 (9th Cir. 1980). \ever, a “district court should
apply the least coercive sanction (e.g., a ramgegoenalty) reasonabtalculated to win
compliance with its orders.1d.

Pursuant to 28 U.S.C. 8§ 636(e)(6)(B)(iwWhere a party’s conduct “constitutes a civil
contempt, the magistrate judge shall forthwith cettiie facts to a distrigtdge and may serve
cause to be served, upon any person whosevimehs brought into question under this
paragraph, an order requiring such person teappefore a districifige upon a day certain to
show cause why that person should not badg#d in contempt byeason of the facts so
certified.” At the hearing, “[t]helistrict judge shall thereuporear the evidence as to the act o
conduct complained of and, if it is such as to warrant punishment, punish such person in t
manner and to the same extent as for ascopt committed before the district judgdd.

B. Discussion

The court finds that Singh willfully disolped the court’s July 21, 2015 order. The terrn
of that order were clear and definite. It 9peally provided that the IRS summons served on
Singh is enforced, and that Singh was to appefore Revenue Agent David Palmer on Augu
12, 2015, to “give testimony . . ., and to produce for examination and copying the books, (
records, papers and other data demanded lsuthenons.” ECF No. 32. The summons clear
identifies all documents that Singh was to produce for examination. ECF No. 1-2 at 7. Th
summons describes the scope of the information spbgtit temporally and by topic. It also s

forth the specific examples ofafdocuments which must be produéed.

% The summons states: “This Summeerguires production of records related to
RAGHVENDRA SINGH and KIRANRAWAT and all trusts and business entit[iles which
RAGHVENDRA SINGH and KIRANRAWAT are involved with inany form, including but not|
limited to all bank statements; Copies of all e¢@igreements; List of all renters and contact
information including the amount oént they pay; List of albccupants of properties owned;
Copies of all trust documents, bank statementslfdrusts, copies of tax returns filed for all
trusts; list of all real propertyncluding property address, equitender contact information, List
of all creditors and debtors including the amoowmed, last payment made and copies of
statements to/from creditors and debtors.

All documents and records you possess or corggarding assets, liabilities, or accour
held in the taxpayer’s name or for the taxpaybkegsefit which the taxpayevholly or partially
owns, or in which the taxpayer has a securitgrest. These records and documents include [
are not limited to: all bank statements, dtimoks, canceled checks, saving account passbogd
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There is no dispute that Singkceived the court’s order directing him to comply with t
summons as he appeared before Agent Palmer on August 12, 2015. Declaration of Davig
(“Palmer Decl.”) 1 6. Despite the court'der to provide testiony and produce documents,
Singh refused to provide meaningful answersitoPalmer’s questions and failed to provide a
single document responsive to the summdds{{ 8-12, 14.

Singh asserts several reasons for why he didoraply with the cours order. First, he
advances several argumentslErging the reasoning of the undenlg order. ECF No. 40 at 1
He claims that the taxes the IR&eks to collect ardagal and cannot be colleed and essentiall

attempts to relitigate the &ia for the July 21, 2015 ordénd. at 1-2. However, disagreement

with or rearguing the merits of the underlying order is not a justiin for disobeying the order.

The contempt proceeding is not an opportunitsetosit the factual anlikgal basis underlying the

court’s July 21, 2015 ordeiSee United States v. Rylandé80 U.S. 752, 756 (1983) (“It would
be a disservice to the law if we were to depart from the long-standanthat a contempt
proceeding does not open to reconsideration the ¢tedattual basis of the order alleged to ha
been disobeyed and thus become a taifithe original catroversy.”) (quotinglaggio v. Zeitz
333 U.S. 56, 69 (1948)). Accordingly, respondent’s challenges to July 21 order must be r¢
Singh also argues that he did not comply whiga court’s order beaae he “was and is
unable to provide any record.” ECF No. 40 aR&spondent states that ‘hest the records in
the fires, thefts and seizes peutarly in the year of 2015.'ld. at 3. Singh reiterated these
contentions at the hearing. “Because a proceddienforce an IRS summons is an adversar
proceeding in which the defendant may confestsummons ‘on any appropriate ground,” ang

because lack of possession or control of reca@@durely such a ground, the issue may not be

raised for the first time ia contempt proceedingRylander 460 U.S. at 757 (citations omitted).

i

records or certificates of deposit for the periodf.January 1st, 2013 to eof compliance with
the Summons.’ld.

* Singh sought review of that order in tiimth Circuit and his appeal was dismissed.
ECF No. 37.
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“While the court is bound by the enforcemerde; it will not be blind to evidence that
compliance is now factually impossible. Wa@&ompliance is impossible, neither the moving
party nor the court has any reason to procaddtive civil contempt action. It is settled,
however, that in raising i defense, the defendant has a burden of productidn.”

Singh has not met his burden. He halediato produce any persuasive evidence
demonstrating that compliancetlwthe court’s order is factllg impossible. He has ever
evolving and contradictory explanations. Intw® declarations, Singh sest that he “does not
and is not allowed to have the records” (ECF Mbat 8) and yet also reggents in other filings

and at the hearing that all oshiecords were stolen or burnedhifire. He presented at the

hearing what purports to be some record of aduesubmits no evidence that all copies that he

either possesses or controls of the bank statesmremtal agreements, lists of all renters,
contracts, trust documents, taeturns, etc., were destroyeudthis fire. Indeed, that
representation is contradicted g statement to the court in a document he filed the evenin

before the hearing. In his “Second RefayOrder to Show Cause” he statésDistrict Court

finds that Singh has some documents and Singh should provide such documentsto | RS, Singh

will provide such documentsto IRS.” ECF No. 45 at 2 (emphasis in original). Yet, to date

Singh has not produced a single document respotive IRS summons, nor has be provide
the required testimony. ECF No. 3&®6. Instead, he continues to insist that he “was and i
unable to provide any records.” ECF No. 40 affBese vague and general statements are
insufficient to demonstrate that compliance vitie court’s order is factually impossible.

Furthermore, even if the court were todiSingh’s contentions cridxde (which they are

\"2J

not), the destruction of some documents wawdtlexcuse his noncompliance with the summans.

The tax summons requires Singh to producegragrother things, recosdegarding assets

liabilities and accounts, inclualy all bank statements, checkiiks, canceled checks, savings

accounts, and records related Hidrasts and business #res. Singh has not shown that he la¢ks

the ability to obtain documents from any finan@atity with which he hals accounts. Nor is h

incapable of identifying those eméis or providing lists of all reats and the amounts of rent th

pay.
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Singh also argues that “disclosure of theords is privileged.” ECF No. 40. Singh dog
not invoke any particular privilege, nor explaihyhe believes all his documents are privilege
This conclusory argument does not justifs disregard of the court’s order.

Singh also contends that he has no moneth®iRS to collect and that he needs mong
for child support payments and medical expengsSF No. 40 at 2, 8. Singh’s claims of
insolvency are simply not responsive. Theart did not order respondeto pay any sum of
money. Instead, Singh was ordered to appdardégent Palmer to answer questions and
produce documents. Allegations of insolvencyndbprovide justification for refusing to provic
the information and records he was ordered to produce.

Lastly, Singh contends thhe “seeks bankruptcy protemti.” ECF No. 40 at 2. Singh
has filed nothing with the courd show that he has filedb@ankruptcy petition. In fact,
examination of the Bankruptcy Court’s docketeaals that in Decembe021, the United States
Bankruptcy Court for the Easteistrict of California issue@ pre-filing order barring Singh
from filing any further bankruptcy cases for a pdrof eight years unlegsior authorization is
obtained from the ChidBankruptcy Judgeln re Singh No. 10-28544-E-13L, ECF No. 182. Ir
February 2016, Singh moved to set aside thatifing-brder, but to date that order remains in
place. Id. at ECF No. 208. Accordingly, it does not appethat Singh recently filed a
bankruptcy petition. Thus, the conclusory staetrihat he seeks bankruptcy protection does
excuse his lack of compliancativthe court’s order.

Based on the foregoing, the court findschgar and convincing evidence that Singh,
without legal justification, is willfully refusing to comply with the court’s July 21, 2015 order
and is in civil contempt of that order. @leourt further finds that imposition of monetary
sanctions will not achieve Singh’s compliancendbi has repeatedly refust cooperate with

the IRS in its attempt to collect delinquent tax@ébe very purpose of this proceeding is to

> That motion was heard by thertiauptcy court on February 17, 2016 re Singh No.
10-28544-E-13L, ECF No. 216. Although a formal@rhas not issued, the civil minutes
indicate that Singh’s motion will be denieltl. (“After oral argument t& court determined that

S

ol

le

not

the Motion is denied. The court will issue a written Memorandum Opinion and Decision, and a

separate order thereon.”).
8
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compel disclosure of assets that could satisfigast in part, Singh’s tadebt. Despite the past
accrual of interest and penalties, Singh has obstinegfused to cooperate the disclosure of
his finances and assets. Slynentering an order adding to the amount of his indebtedness
provides no realistic prospect that he will then clymyth the order to disclose his assets. W
daily fines increasing his indedatness to the government might well increase the incentive t
continue refusing to provide that information, raghs credulity that heould be motivated to
suddenly cooperate by a monetpgnalty adding additional dollats the amount he owes the
government.

Thus, incarceration for civil contempt is thely remaining alternative to compel Singh
produce documents and provide testimony thavé® ordered to provide. Accordingly, Singh
directed to appear before Judge Nunleyhios cause why he should not at that time be
incarcerated for civil contempt until such titet he complies with the court’s order.

It is crucial to note that Singh m@urge himself of contempt ainé may do so prior to, or ever
after, his incarceration. “Civil contemptdbaracterized by the cdig desire to compel
obedience to a court order or to compensaetmtemnor’s adversary for the injuries which
result from the noncompliancelUnited States v. Brigh696 F.3d at 695-96 (quotirkgalstaff
Brewing Corp. v. Miller Brewing Cp702 F.2d 770, 778 (9th Cir. 1983)). To purge himself
contempt, Singh need only disclose the findrnof@rmation sought by the underlying summor
and ordered produced by the cosiduly 21, 2015 order. In thegnse, as the Ninth Circuit has
previously explained, a party imponed for contempt “carries theyseof his prison in his own
pocket because civil contempt is intended todmeedial by coercing the fisdant to do what he
had refused to do.Lasar v. Ford Motor Cq.399 F.3d 1101, 1110 (9th Cir. 2005).

C. Fees and Costs

In addition to seeking imprisonment, the goveemt also requestsahSingh be ordered
to reimburse it the reasonable expenses it indurréringing its motion for an order to show
cause. ECF No. 38-1 at 10. “Amward of attorney’s fees faivil contempt is within the
discretion of the district court.Harcourt Brace Jovanovich Legal & Prof. Pub., Inc. v.

Multistate Legal Studies, In26 F.3d 948, 953 (9th Cir. 1994ke also Perry v. O'Donnelf59
9
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F.2d 702, 704-705 (9th Cir. 1985) (holding that “coointempt need not be willful to justify a
discretionary award of fees ankbenses as a remedial measure.”).

In determining whether a request for attoradges is reasonable, the court employs th
“lodestar” method. Under this method, “a disticourt must start by determining how many
hours were reasonably expended on the litigatiod,then multiply those hours by the prevaili
local rate for an attorney of theilskequired to perform the litigation.Moreno v. City of
Sacramentp534 F.3d 1106, 1111 (9th Cir. 2008). “In addition to computing a reasonable
number of hours, the districourt must determine a reasonable hourly rate to use for attorne
and paralegals in computing the lodestar amou@bhzalez v. City of Maywopd29 F.3d 1196,
1205 (9th Cir. 2013). “The Supreme Court has contdigtléeld that reasonable fees ‘are to beg
calculated according to the prevailing market rates in the relevant commuMan Skike v.
Dir. Off. Of Workers’ Comp. Program857 F.3d 1041, 1046 (9th Cir. 2009).

The government seeks $189.70 per hour ferstk hours it expended in preparing and
filing its motion, but explains that is likely to expend additionaime and resources in order tg
obtain Singh’s complianceith the court’s orderlid.

An award of attorney’s fees as a remedialasure is appropriate to compensate the
government for Singh’s deliberatescegard of this court’s ordeHowever, given that the
government is unable to calculdkes total amount of expenses incurred at this juncture,
determination of the amount to be awardbduld be deferred unalffter these contempt
proceedings have been resolved.

IV.  Conclusion
For the reasons state abpites hereby ORDERED that:

1. Respondent Raghvendra Singh’s request foarsse of an order directing the IRS t

show cause why the agency and its cousisetld not be held in contempt (ECF Na.

41) is denied.
1
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N

DATED:

Respondent Raghvendra Singh is ordereapfzear before Judge Nunley on April 7
2016 at 2:00 p.m. in Courtroom No. 2,dgilmow cause why Singh should not be
incarcerated for civil contempt until hellfucomplies with the court’s July 21, 2015
order.

Respondent Raghvendra Singh shall file nerlthan March 28, 2016, any evidencs
he may have to demonstrate that he has purged himself of contempt.
Petitioner may file a response no later than March 31, 2016.

Upon completion of these contempt proceedings, the government may renew it$

request for an award of fees and costs.

March 21, 2016.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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