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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RONALD E. CEARLEY, No. 2:15-cv-353-MCE-EFB PS
Plaintiffs,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

WELLS FARGO BANK,

Defendant.

This case is before the court on defend@ptls Fargo Bank, N.A.’s motion to dismiss
plaintiff's first amended complaint (ECF No. 48)d the court’s order diceng plaintiff to show
cause why sanctions should not be imposed fdiallige to timely file aresponse to defendant’
motion (ECF No. 45J. For the following reasons, the ordersttow cause is discharged and it
recommended that defendant’s motion to dismiss be granted.

l. Order to Show Cause

Defendant noticed its motion to dismiss Jaly 27, 2016. ECF No. 43. In violation of
Local Rule 230, plaintiff failed to timely filan opposition or statement of non-opposition to t

motion. SeeE.D. Cal. L.R. 230(c) (requiring an opjmtoen or statement of non-opposition to bs

! This case, in which plaintiff is proceedi pro se, is before the undersigned pursuan
Eastern District of Califaria Local Rule 302(c)(21)See28 U.S.C. § 636(b)(1).

2 The court determined that oral argumentid not materially assist the resolution of
the pending motion and the matter was ordered submitted on the Se=fs.D. Cal. L.R.
230(9).
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filed not less than 14 days prior to the hegyinAccordingly, the hearing was continued and
plaintiff was ordered, by no latéhan August 10, 2016, to file apposition or statement of non
opposition to the motion. ECF No. 45. Plaintiffsraso ordered to show cause why sanctior
should not be imposed for his failuretimely file a responsive pleading.

Thereatfter, plaintiff filed an opposition which he explains that he did not timely
respond because he did not receive a copyfehdant’s motion until after the noticed hearing
date. ECF No. 46 at 1-2. He states that after he received the court’s order to show cause
contacted the post office to track down the documddtsat 2. He claims that documents wer
inadvertently delivered to the wrong address, thedefore he did not receive defendant’s mot
until after the scheduled hearintgl.

In light of plaintiff's repesentations, the order to shoause is discharged and no
sanctions are imposed.

[l. Motion to Dismiss

Defendant moves to dismiss all of plainsftlaims pursuant to Federal Rule of Civil
Procedure 12(b)(6). EFC No. 43. As explainddweplaintiff's complaint, ECF No. 41, fails t
allege sufficient facts to state a ohefor relief and must be dismissed.

A. Plaintiff's First Amended Complaint

S

, he

on

The amended complaint alleges that plaimtiffchased real property located at 56 Felicia

Avenue, Mountain House, California (“the propgrtin 2003. ECF No. 41 at 1. In April 2015,
defendant Wells Fargo Bankrézlosed on the propertyd. Plaintiff claims, however, that Wel
Fargo did not have the legal authority to foosel on the property beiit “has never proven
that they [sic] had any Ownershights to the Loan on the property against the Plaintiff . . . .”
Id.

He further claims that Wells Fargo deceived him by producing “fraudulent documen

that show that Wells Fargo merged with Wachovia Bank and World Savings Bhamait.2. He

S

ts”

contends that Wells Fargo is relying on these doctsrterclaim that it now has an interest in the

note and deed of trustd. at 2. The documents are allegefdudulent because they do “not li

the loan note in question as asset of the compess included in the merger [with] Wachovia
2
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Bank or World Savings and Loanltl. He contends that therens record the notand deed of
trust were transferred to Wells Fargd.

B. Rule 12(b)(6) Standard

To survive dismissal for failure to statelaim pursuant to Rule 12(b)(6), a complaint
must contain more than a “formulaic recitatiortlué elements of a causéaction”; it must

contain factual allegations sufficient to “raeseight to relief abovéhe speculative level.Bell

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). “The pleaglimust contain something more|. .

.than . . . a statement of facts that merebates a suspicion [of] a legally cognizable right of
action.” Id. (quoting 5 C. Wright & A. Miller Federal Practice and Procedu&1216, pp. 235-
236 (3d ed. 2004)). “[A] complaint must containfficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its faceASchroft v. Igbal556 U.S. 662, 678 (2009)
(quotingTwombly 550 U.S. at 570). “A claim has faciabpkibility when plaintiff pleads factu
content that allows the court to draw the reabtnmference that the defendant is liable for th
misconduct alleged.’ld. Dismissal is appropriate baseather on the lack of cognizable legal
theories or the lack of pleading sufficidatts to support cognizable legal theoriBslistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990).

In considering a motion to dismiss, the dauust accept as true the allegations of the

complaint in questiortiospital Bldg. Co. v. Rex Hosp. Tr425 U.S. 738, 740 (1976), construg

the pleading in the light mo&dvorable to the party opposing tim®tion, and resoky all doubts in
the pleader’s favorJenkins v. McKeithen395 U.S. 411, 42%eh’g denied 396 U.S. 869
(1969). The court will “presume that generdéghtions embrace thoseegific facts that are
necessary to supgdhe claim.” Nat'l Org. for Womeninc. v. Scheidler510 U.S. 249, 256
(1994) (quotind_ujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992)).

Pro se pleadings are heldadess stringent standard thitnse drafted by lawyers.
Haines v. Kerner404 U.S. 519, 520 (197Byetz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir

1985). The Ninth Circuit has heldat the less stringent standard for pro se parties is now higher

in light of Igbal andTwombly but the court still camues to construe prge filings liberally.

Hebbe v. Pliler 627 F.3d 338, 342 (9th Cir. 2010). Howeuhbg court’s liberal interpretation of

3
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a pro se litigant’s pleading mawpt supply essential elementsao€laim that are not pled?ena v.
Gardner, 976 F.2d 469, 471 (9th Cir. 199%¢ey v. Bd. of Regents of Univ. of Alas&@3 F.2d
266, 268 (9th Cir. 1982). Furthermore, “[tjhe dagmot required to accept legal conclusions
cast in the form of factual afiations if those conclusions canmeasonably be drawn from the
facts alleged.”Clegg v. Cult Awareness Netwod8 F.3d 752, 754-55 (9th Cir. 1994). Neithe
need the court accept unreasonable infergnor unwarranted dections of fact.W. Mining
Council v. Watt643 F.2d 618, 624 (9th Cir. 1981).

In deciding a Rule 12(b)(6) motion to dismigs court may consider facts established
exhibits attached to the complaifdurning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir.
1987). The court may also considacts which may be judicially noticeBlullis v. U.S. Bankr.
Ct., 828 F.2d 1385, 1388 (9th Cir. 1987), and matéysublic record, including pleadings,
orders, and other papers filed with the coMiack v. South Bay Beer Distrib§98 F.2d 1279,
1282 (9th Cir. 1986).

C. Discussion

The first amended complaint purports to allege the following claims for relief: (1)
wrongful foreclosure; (2) fraud3) concealment; (4) fraudulent tidar of property; (5) defected
loan contract; (6) disregard for plaintiff’sametary property value interest; and (7) double
property insurance policy elhges. ECF No. 41.

1. Plaintiff'sFirst, SecondThird, and Sixth Causes of Action

Plaintiff's first (wrongful foreclosure)econd (fraud), third (concealment), and sixth
(disregard for plaintiff's monetg property value interest) causafsaction are all predicated on

plaintiff's contention that Wells Fargo lackethnding to foreclose dhe subject property.

—F

Plaintiff contends that Wells Fgo was never assigned the note dadd of trust and therefore i
is not the beneficiary of the loan. ECF No.atR2-4. He contends that if Wells Fargo had
acquired an interest in his lmaan assignment of the note arad of trust would have been
recorded with the San Joaquin County Reenrlut no assignment has been recordedat 2.
He also alleges that Wells Fargo has relied oresger document to justify its interest in the

subject property, but thrdocument does not “include any proofasisets included in the merger|.
4
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Id. at 3. He therefore contentiet Wells Fargo has committéraud by claiming an ownership
in the subject property “without producitige documents to prove [its] claimld.

Judicially noticeable documents estabtisat on January 24, 2005, plaintiff obtained a
loan from World Savings, FSB in the amooh$500,500.00. Def.’s Refpr Judicial Notice
(“RIN"), Ex. A2 The promissory note was secured ljead of trust against the property.

At the beginning of 2008, World Savings dgad its name to Wachovia Mortgage, FSB
(“Wachovia”). RJN Exs. B, C, D. Wachovia sebsently merged with Wells Fargo Bank, N.A.,
RJN Ex. E.

On October 27, 2011, a notice of default wa®rded, indicating thailaintiff was behingd

more than $23,000 on his loan payments. RIN Ex. F. In June 2014, a Notice of Trustee’s Sale

was recorded, which advised plaintiff that greperty would be sold on July 30, 2014. RJN Ex.
G. The property was eventually soldaatrustee’s Sale on April 7, 2015. RJIN Ex. P.

Notwithstanding his reference to the merdecuments as fraudulent, plaintiff does not
dispute that Wells Fargo mged with World SavingsSeePl.’s Opp’'n (ECF No. 46) at 3 (“The
plaintiff stipulates that the meegdid take pace . . .."). &htiff argues, however, that Wells
Fargo “has failed to supply thegal ASSIGNMENT that had to llecorded withthe County of
San Joaquin County Recorder’s offiat the time of Assignmentld. Thus, plaintiff claims that
Wells Fargo had no right to conducetforeclosure sale of his home.

Plaintiff fundamentally misunderstands tieéevant law. Under California law, the
surviving entity to a merger acquires “all thghts and property” of the disappearing entity

“without other transfer.” Cal. Corp. Codel807(a). Thus, by merging with World Savings,

® Defendant’s request for judicial noticemfblic records filed in the San Joaquin Couhty
Recorder’s Office and letters from the Officeldfrift Supervisions and Comptroller of the
Currency is grantedSee MGIC Indem. Co. v. Weism8a3 F.2d 500, 504 (9th Cir. 1986);
United States v. Wilsp631 F.2d 118, 119 (9th Cir. 198@gens v. Wachovia Mortg. Cor2010
WL 1924777, at *2 (N.D. Cal. May 12, 201@ge alspe.g., Valasquez v. Mortgage Elec.
Registration Sys., IncNo. 08-3818 PJH, 2008 WL 4938162, at *2—3 (N.D. Cal. Nov. 17, 2008)
(taking judicial notice of deedf trust and notice of defaultNguyen v. Wells Fargo Bank, N, A.
749 F. Supp. 2d 1022, 1035 (N.D. Cal. 2010) (“[JJudigiabticeable documents reveal that the
original lender, World Savings Bank, FSB, slypnphanged its name to Wachovia Mortgage,
FSB, and is now a division of Wells Fargo Bank, N.A.").

5
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Wells Fargo became the beneficiary under the nudedeed of trust. Furthermore, the deed of

trust expressly states that the “successors andgignees” of World Savings (i.e. Wells Fargg
have the authority to foreclesipon the property. RIN Ex. Moreover, “[t]here is no
requirement under California law for an assigntrierbe recorded in order for the assignee
beneficiary to foreclose.Parcray v. Shea Mortg., Inc2010 WL 1659369, * 11 (E.D. Cal. Apr,
23, 2010).

Accordingly, Wells Fargo became the beaigily under the note and deed of trust thro
its merger with World Savings Bank, and therefit was authorize tcomplete foreclosure
proceedings on the subject property. Accordinglgintiff's first, seond, third, and sixth cause
of action must be dismissed without leave to amesek Noll v. Carlsar809 F.2d 1446, 1448
(9th Cir. 1987) (while the court ordinarilyamld permit a pro se plaintiff to amend, leave to
amend should not be granted wherappears amendment would be futile).

2. Fraudulentfranser of Real Property

In his fourth cause of action, styled as@&dulent transfer of Ré Property,” plaintiff
contends that the foreclosure of the propesg unlawful because it was completed after he
initiated this suit. ECF No. 4dt 4-5. Without citatin to any authority, pintiff claims that
federal and state law “preventtlransfer of any propey Real or Personathile the property is
involved in a law suit . . . .1d. at 4. Again, plaintiff is mistadn. California law does not allow
for borrowers to bring a preemptive action to chagjke a party’s authority to initiate foreclosur¢
proceedings.See Gomes v. Countrywide Home Loans, If2 Cal. App. 4th 1149 (2011)

(“California’s nonjudicial foreasure law does not provide for the filling of a lawsuit to

determine whether MERS has been authorized biadlger of the Note to initiate a foreclose.”).

Moreover, plaintiff never moved for an injuran to enjoin Wells Fargo from completing
foreclosure proceedings. Accandly, plaintiff's fourth cause ddction fails to state a claim upd
which relief may be granted and must be dismissed without leave to a®ead\Noll809 F.2d a
1448.

1
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3. Defectivd_oan Contract

Plaintiff's fifth cause of action, entitled “Defted Loan Contract,” seeks to challenge the

validity of the original loan agreement, which plgif characterizes as defective. ECF No. 41|at
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5-6. Plaintiff claims that the “loan originatdidlsified his income on kiloan application, and
that defendant relied on an unnamed inderait®e his monthly payments to $4,000 a morith.
at 6. He further claims that “none of tteems and conditions of the INDEX were ever
disclosed.”Id. He claims that the failure to proeidhese disclosures violated the Truth in
Lending Act (“TILA”) and “nullify the contract . . . .1d. Plaintiff also corgnds that defendant
violated the Real Estate Settlement Procesldwct (‘RESPA”) by not providing him with a
“Good Faith Loan Estimate.Id. at 6-7. Defendant argues tllais claim must be dismissed
because any claims under TILA or RESPA are lobosethe applicable statute of limitations.
ECF No. 43 at 14.

TILA is intended to protect consumersaredit transactions bgequiring “meaningful
disclosure of credit terms.” 15 U.S.C. § 1601(A)lender’s violation of TILA allows the
borrower to seek damages or to rescindrssamer loan secured by the borrower’s primary
dwelling. Copeland v. Lehman Brothers Bank, F2B10 WL 2817173, at *5 (S.D. Cal. July 15,
2010). However, a plaintiff's damage clainetating to improper disclosures under TILA are
subject to a one-year statuteliafitations, 15 U.S.C. § 1640(e), which runs from the time the
loan transaction is consummateing v. State of Cal.784 F.2d 910, 915 (9th Cir. 1986¢e
also Meyer v. v. Ameriquest Mortg. C842 F.3d 899, 902 (9th Cir. 2B0(failure to make the
required disclosures under TILA@gs at the time the loan docunewere signed). Rescission

claims under TILA “shall expire tke years after the date of t@nsummation of the transactign

or upon the sale of the property, whichever occurs first.” 15 U.S.C. § 1635(f). Moreover, there i

no equitable tolling of any rescission claim: 8 1635(f) is a statute of repose, not a statute of
limitations, and as such is n&bject to equitable tollingBeach v. Ocwen Fed. Bgri3 U.S.
410, 412 (1998)Miguel v. Country Funding Corp309 F.3d 1161, 1164 (9th Cir. 2002)

1
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(“[S]ection 1635(f) represents &ibsolute limitation on rescissiontaans’ which bars any claims
filed more than three yemafter the consummation thfe transaction.”) (citingling, 784 F.2d at
913 (9th Cir. 1986)).

Plaintiff's complaint and judially noticeable documents irgdite that the underlying loan
was consummated in 2005. ECF No. 43 at 5; RINAEXAs plaintiff did not initiate this action
until 2014, any claim for rescission undet. Almust be dismissed as untimély.

As for any potential damages claim unddrAjlthe complaint does natllege facts that
would permit equitable tolling of the one-yeamitation period. “[T]he doctrine of equitable
tolling may, in the appropriate circumstancasspend the limitatiorygeriod until the borrower
discovers or had reasonable opportunity toalisc the fraud or nondikxsures that form the
basis of the TILA action.’King, 784 F.2d at 915 . While the apalbility of the equitable tolling
doctrine often depends on tt&as outside the pleadingsupermail Cargo, Inc. v. United States
68 F.3d 1204, 1206 (9th Cir. 1995), dismissal maydpeapriate when a plaintiff fails to allege

facts suggesting that he did ri@tve a reasonable opporturtitydiscover the violationMeyer,

-

342 F.3d at 902-03 (refusing to apply equitable totm@ILA claim because the plaintiff was i
full possession of all loan documents and didatieige any concealment of loan documents of
other action that would have prevented oisry of the alleged TILA violations¥ee also
Hubbard v. Fid. Fed. Banlol F.3d 75, 79 (9th Cir. 1996) (finditigat plaintiff was not entitled
to equitable tolling of her TILA claim becausething prevented [plaiiff] from comparing the
loan contract, [the lender’s] initial disdores, and TILA'’s sttutory and regulatory
requirements”). To establish exsable delay, a plaintiff must shoimter alia, his due diligence
until discovery of the operative facts ttaae the basis of his cause of acti@ee Edstrom v.
Ndex West. LLC2010 WL 4069482, at *3 (citinged. Elec. Comm’n v. William404 F.3d 237,
240-41 (9th Cir. 1996)).

1

* Plaintiff's complaint also references a 2@@tract and allegesahplaintiff purchased
the subject property in 2003. ECF No. 41 at 1PBesumably, plaintiff refinanced his home logn
in 2005, but this much is not clear from the conmilaRegardless, claims predicated on a loa
consummated in 2003 would also be time-barred.

8
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Not only does plaintiff’'s complaint fail to atie any facts demonstnag his entitlement to
equitable tolling, his opposition also fails to B&ath any basis for tolling the limitation period.
Therefore, plaintiff is not entitled to edable tolling of the statute of limitation$See Edwards v
Aurora Loan Servs., LLQ011 WL 1668926, at * 16 (E.D. Cal. May 2, 2011).

Similarly, RESPA requires that a claim belbght within either oner three years “from
the date of the occurrence of the violatiod2 U.S.C. § 2614 (action must be brought within
three years of a violation of 12S.C. § 2605 and one year ofialation of sections 2607 or
2608). The allegations relating to plaintiff's “[@eted Loan Contract” claim all relate to the
consummation of the loar6eeECF No. 41 at 5-7. As plaintitfid not initiate this action until
2014, approximately 9 years after the loan wassammated, his RESPA claim is also untiniely.

Accordingly, plaintiff's fifth cause of aaih must be dismissed without leave to amend.
See Noll809 F.2d at 1448.

4, Double Property Insurance Policy Charges

Plaintiff's seventh and final cause of actj styled as “Double Bperty Insurance Policy
Charges,” alleges that defendaas filed documents with th@wrt stating that “Wells Fargo
Bank does not have any knowledge of FORCEBWRANCE Policy charges.” ECF No. 41 aft
8. Plaintiff claims that thisepresentation is false, and tl@fendant mailed him statements
assessing insurance chargés.at 9. Plaintiff appears to chaithat these insurance charges were
impermissible because insurance premiums weténcluded in the loan agreement and he
continuously maintained a separatsurance policy with State Farnd. at 10.

1
1

> Plaintiff's RESPA claim is based on his contention that he never received a “Good Faitt
Loan Estimate.” ECF No. 41 at 6. 12 U.S8Q604(c) requires th&nders provide “a good
faith estimate of the amount or range of charge specific settlement services the borrower i
likely to incur in connection with the settlement . .” Although defendant only argues that
plaintiffs RESPA claim must dimissed as untimely, the coudtes that section 2604 does nof
provide a private right of actiorSee Madrid v. J.P. Morgan Chase Bank, NMa. 9-cv-731-
JAM-GGH, 2009 WL 3255880 (E.D. Cal. Oct. 8, 2009¥(burts are clear that there exists ng
private right of action for violation of 12 UG. § 2604(c)”). Accordhgly, plaintiffs RESPA
claim fails for this additional reason.

U)
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Defendant argues that this claim must be dised because the “complaint is devoid of an
allegation that Wells Fargthargedhim for force-placed insurance coverage and/or that Wells
Fargo failed to refund those payment to hi&mply put, plaintiff has not alleged that paid
any premiums for the force-placed insurancepased by Wells Fargo.” ECF No. 43 at 15.

Plaintiff appears to be alleging some sorbadach of contract claim, but even this

=

assumption is not clear. To the extent plaintifénded to allege a breaohcontract claim unde
California law, he has failed to do so. Taeseed on a breach of contract claim under Califorpia
law, plaintiff must establish (1) the existerafea contract; (2) platiff's performance; (3)

defendant’s breach of the contract; #hpldamages flowing from the breadBDF Firefighters
v. Maldonadg 158 Cal. App. 4th 1226, 1239 (2008). This reggiplaintiff to plead “the contract
either by its terms, set out verbatim in the ctanmp or a copy of theantract attached to the
complaint and incorporated therein i@ference, or by its legal effectN. County Commc’ns
Corp. v. Verizon Global Networks, 1n685 F. Supp. 2d 1112, 1122 (S.D. Cal. 2010) (quoting

Mckell v. Washington Mut., Incl42 Cal. App. 4th 1457, 1489 (2006)). Thus, “[tlhe complaint

—

must identify the specific provision of therdract allegedly breached by the defendant.”
Donohue v. Apple, Inc871 F. Supp. 2d 913, 930 (N.D. Cal. 2012) (citation omitted).
Plaintiff does little more than allege thed received a statement assessing a charge for
insurance, and that this chardmsld not have been assessed.dbles not allege that he actually
paid any premiums for a force-placed insuranaelpmsed by Wells Fargo, or that the failure to
pay any premium resulted in any injury. Furtherepdre fails to identifghe specific provision of
the loan agreement that defendant allegedhadined. Accordingly, plaintiff has failed to
sufficiently allege a breach of contract cldinfPlaintiff, however, willbe granted leave to amend
this claim to provide him an opportunity clarify the basis for his clainLopez v. Smit203
F.3d 1122, 1126-27 (9th Cir. 2000) (en banc) (distactrts must afforghro se litigants an

opportunity to amend to correct any defiacy in their complaints).

® To the extent plaintiff intended to assedifferent claim for relief, dismissal of his
“Double Property Insurance Policy Charges” claimpgropriate based qotaintiff’s failure to
“give the defendant fair notice of what the claim is and the grounds upon which it rests.”
Twombly 550 U.S. at 555.

10
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II. Conclusion

Accordingly, it is ORDERED that the cowstJuly 20, 2016 order to show cause (ECF
45) is discharged and no sanctions are imposed.

Further, it is RECOMMENDED that:

1. Defendant’s motion to dismiss plaintdffirst amended complaint (ECF No. 43) be
granted.

2. Plaintiff's first, second, third, fourthfth, and sixth causes of action be dismissed
without leave to amend.

3. Plaintiff be granted thirty days frometldate of service @ny order adopting these
findings and recommendations to file an amehcemplaint as provided herein. The amende
complaint must bear the docket number assigoehis case and must be labeled “Second
Amended Complaint.” Leave to file an amedd®mplaint should be granted only to provide
plaintiff an opportunity to cure ghdeficiencies to his seventh salof action, not to assert new
claims for relief.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: February 21, 2017.
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