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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

NATHANIEL SMITH, No. 2:15-cv-0363 KIJM AC
Plaintiff,
V. ORDER

CITY OF STOCKTON; et al.,

Defendants.

Plaintiff, an unarmed African-Americanan, was shot and wounded by Stockton polic
officers on February 13, 2013, following a vehistep. The parties have vastly different
accounts of exactly how that shimg came about. Plaintiff suéise City, the officers involved,
and Chief of Police Eric Jones.

. DISCOVERY SOUGHT

Plaintiff noticed the deposition of Chieddles, and defendants have filed a Motion for
Protective Order seeking to prevéime deposition. ECF No. 59. &lmatter has been referred
the undersigned by E.D. Cal. RLocal Rule”) 302(c)(1).

.  THE DISPUTE

Defendants move for a protective ordeder the “apex” doctragn arguing that

depositions of high-level “apex” witnesses argfalvored. ECF No. 59-1 at 14-15 J A. They

argue that Jones is an apex witnesses becasifige police chief of Stockton, the nation’s 63r¢
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largest city, he is “an extremely busy persold. They argue that aintiff has not met his
burden to show that Jones has “unique knowlédbeut the case, and that the information
plaintiff seeks cannot be obtained frorhe@t witnesses. Id. at 16-17 {{ B, C.

Plaintiff argues that thisotion is governed by Fed. R. Civ. P. 26(c) (“Protective
Orders”), and that defendants have failedhiet their burden to show “good cause” why a
protective order should issue. ECF No. 59-1 a198 A. He further argues that Jones has
“first-hand information” relevanto this case, and that he haally “exhausted” other means
obtaining the evidence he seeld. at 19-24 1 B, C.

For the reasons set forth below, the motion will be dehied.

. MEET AND CONFER

The parties met and conferred by telephomélarch 1, 2017, to no avail. ECF No. 59

at 10 (defendants’ statementp (plaintiff's statement).
IV. ANALYSIS

It is undisputed that this motias governed by Fed. R. Civ. P. 26(c):

A party or any person from whouliscovery is sought may move
for a protective order .... The court mdgr good causeissue an
order to protect a party or f®n from annoyance, embarrassment,
oppression, or undue burden or expense ....

Fed. R. Civ. P. 26(c)(1) (emphasis added). This rule places the burdefendants- the

moving parties who seek to avoid the deposit- to show “good cause” why the deposition

should be denied:

Under the liberal discovery pgiples of the Federal Rules
defendants were required to carrieavy burderof showing why
discovery was denied. They didtrmoeet this burden. On remand
plaintiff, in the absence of a tber showing, should be permitted to
proceed with this deposition.

Blankenship v. Hearst Corp., 519 F.2d 418, 429 (8th1975) (emphasiadded). “[A] strong

showing is required before a party will be dereadirely the right to tee a deposition.”_Id.

1 At oral argument, defendss suggested that the comight impose time limits on the
deposition. This matter was not included inJbent Statement, and defendants have shown
basis for any such limitation. Accordingtpe court will not consider the matter.
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“For good cause to exist, the party seekingqution bears the burden of showing spe(

prejudice or harm will result if no protective ordegianted.” Phillips ex rel. Estates of Byrd

General Motors Corp., 307 F.3d 1206, 1210 11 (9th2ZDi02). “Broad allegations of harm,

unsubstantiated by specific examptesarticulated reasoning, do reatisfy the Rule 26(c) test.’

Beckman Industries, Inc. v. Intl. Ins. Co., 96@d 470, 476 (9th Cir. 1992) (internal quotation

marks omitted), cert. denied, 506 U.S. 868 (1992).

The "apex” doctrine provides a framewddt considering the Rule 26(c) “good cause”
requirement in cases where, as here, tbpgsed deponent is aghi-ranking government or
corporate officiaf The doctrine arises out of courtdservations that “deposition notices
directed at an official at éhhighest level or ‘apex’ of ¢porate management ... creates a

tremendous potential for abuse or harassment.” Celerity, Inc. v. Ultra Clean Holding, Inc.,

WL 205067 at *3, 2007 U.S. Dist. LEXIS 8295 at(f®.D. Cal. 2007). The doctrine presumes
that high-level officials delegate lower-level regpibilities, that theyre more likely to be

removed from the everyday acties of the organizations thegdd, and that they are therefore

rific

2007

less likely to have unique persbhkaowledge of thedcts at issue in many lawsuit against theiI
he

organizations. At the same time, it is more likislgit others — closer to the action — will have
information relevant to most lawsuits. Accordingly, the “apex” doctrine shifts the initial

Rule 26(c) burden from the person resisting discpvo the person seekiitg See, e.g., Avalos

v. Baca, 2006 WL 6220447 at *1, 2006 U.S. Distxiee/9376 at *3 (C.D. Cal. 2006) (“[h]eads
of agencies and other top gonment executives are normafipt subject to deposition”).

In this case, there is no need to rese® has which burden. Under either analysis,

plaintiff is entitled to take Jones’s deposition. That is because defendants have not met their

burden if a traditional Rule 26(e@nalysis is employed, while ptaiff has met his burden if an

“apex” doctrine analysis is employed.

2 Phillips and Beckman were both cases in Whimewspaper sought access to court docum
that were filed under a protective order. Howetlge Ninth Circuit apied Rule 26(c) and its
“good cause” standard in resolving both cases.

® However, as defendants conceded at omalraent, the doctrine does not trump Rule 26(c)
the good cause requirement.
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A. Annovance or Harassment

Rule 26(c) does not, by its terms, authera protective order dhe grounds that the
requested deponent does not have “unique know/edgéhat other withesses have not been
deposed first. However, under traditional Rule 26(c) analysis, defendants may be entitled
protective order if they can show that Jonesjsodéion is sought in order to annoy or harass,
for some other improper purpose. Accordinghi® case routinely citefdr application of the
“apex” doctrine, the doctrine was develope@vtoid harassment ofdin-ranking officials or

corporate officers:

The “apex” doctrine exists in rtision with the otherwise broad

allowance for discovery of party tmesses under the federal rules.
This judicially-created vehicleappropriately seeks to limit the

potential for the discovery rules serve as a tool for harassment.

Apple Inc. v. Samsung Elecs. Co., Ltd, 282 F.RRBO, 263 (N.D. Cal. 2012). A protective org

might therefore be warranted if plaintiff wanté® deposition solely tobtain evidence that
Jones does not have, or tha¢asily obtainala from others.

A purpose to harass or annoy could reasgniablinferred if Jones had shown that
plaintiff already knows that Jones does not hawe relevant, personal information about the
facts at issue in this caseongs had the opportunity to make this showing in the declaration

submitted in supported of his motion. See ECGF B9-2. Jones has made no such showing.

declaration only denies conduct tin&tis not alleged to havegaged in, and denies knowledgé

of information that he is notlalged to know. Specfically, Jonessarts that he “was not at the
scene of the Incident, ha[s] not inspected theesoétthe Incident, and did not handle any asp
of the investigation,” and that he has “no fiestd knowledge of the Incidg the facts giving risg
to the Incident, or specific information about theestigation of the Indent.” 1d. at 3 { 8.
These assertions are irrelevant, since Jones sued as a participant in, or witness to the
shooting, nor as a person wtenducted the investigation.

Defendants do not even arguattplaintiff's deposition requéss intended to or would

annoy or harass. Defendants do argue, however,Gh&f Jones is an extremely busy person.

ECF No. 59-1 at 15 { A. In support, defendasted that “Stockton i€alifornia’s 13th largest
4
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city, and the 63th largest city in the entw@untry, with a populadin of over 300,000. Chief
Jones presides over a large, urban policertiepat with over 400 sworn officers and over 15(
civilian personnel.”_Id. According to Chiebdes’s declaration, he works very long hours anc
travels for business. ECF No. 59-2 (Declaratbiric Jones (“Jones Decl.”)) at 3 § 11.
“Preparing for and attending a deposition in thistter, for which | have no personal knowledg
to contribute and do not understamidy Plaintiff’'s counsel even wishes to take my deposition
would be burdensome for my already packed schedule.” Id.

A busy schedule is not sufficient to mdefendants’ Rule 26(c) burden, and is an

insufficient basis for precluding deposition even under the “apex” towe. See Finisar Corp.

Nistica, Inc., 2015 WL 3988132 at *2, 2015 UBst. LEXIS 85107 at *6 (N.D. Cal. 2015)

(granting defendant’s motion to compel the dépws of non-party Eitan Gertel, Finisar's CEQ

je

the court states that “[a] claimidéack of knowledge, by itself, orétfact that the apex witness hias

a busy schedule, are both insufficient basderclose otherwise proper discovery”); Kenned
Jackson Nat. Life Ins. Co., 2010 WL 164494413t2010 U.S. Dist. LEXIS 47866 at *2 (N.D.

Cal. 2010) (denying protective order desfiitee busy schedule of Manning, a high-ranking

executive”);_CBS, Inc. v. Ahern, 102 F.R.D. 820, 822 (S.D.N.Y. 1984) (“the fact that the witness

has a busy schedule is simply not a basisdi@closing otherwis proper discovery”).
Jones’s busy schedule is not “gamadise” to preclude his deposition.

B. Personal Knowledge

Meanwhile, plaintiff has made a persuashewing that Jones has personal informatig

relevant to this lawsuit. Tbegin with, plaintiff alleges:

As Chief of Police, Defendant Janes responsible for oversight of

SPD, including the training and supervision of SPD officers and

maintaining, promulgating, andimplementing policies and

practices regarding the use fafrce ... by SPD officers
Second Amended Complaint (“Complaint”), ECF No. 38 at 3 11 (emphasis added). Plai
has submitted, as evidence of this allegation, en&pal Order,” purporting to be authored by
Jones on January 26, 2016, regarding “Officer-iwet Shooting / Shooting Review Board.”

ECF No. 60 at 57-58 (Declaration lodri Rifkin (“Rifkin Decl.”), Exh. M). In any event,
5
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defendants have not denied thanhes is the person who implemenbdicies regarding the use ¢
force by Stockton police officers. Moreover, givea fact that Jones isdtauthor of the officer

involved shooting policy adopted aftine shooting at issue hereisiteasonable to infer that he

was responsible for whatever officer-involved dimogp policy existed at the time of the shooting,

or for the lack of such a policy.

Plaintiff further alleges:

On information and belief, Defendant City of Stockton and
Defendant Jones were aware of serious problems with SPD’s use of
force, including deadly force, in connection with vehicle stops, and
failed to take appropriate actions address and remediate these
problems.

Complaint at 8  51. Specifically:

On information and belief, SPD has a significant history of
problematic officer-involved shootings and excessive force in
connection to vehicle stops, including the shooting and killing of an
unarmed African-American man, L@hBrown Jr., and the beating
and death of another unarme&frican-American man, James
Cooke, both in early 2012.

Complaint at 7  50. Also,

Defendants City of Stockton and i€hof Police Jones permitted a
policy, custom, and/or practice afonscious disregard of and
reckless indifferent to constitutional rights.

Complaint at 8 § 58.

None of these allegations claim that Jon&s any personal knowledge of the shooting
issue. Yet they all address Jones’s owngeabkconduct or personal knowledge. Specifically
the allegations addss Jones’s own persoralowledge of serious problems — problems of

constitutional dimension — with his officensse of deadly force against unarmed African-

American men during vehicle stop$hey address Jones’s owildee to address and remedy the

alleged constitutional violations being carried out by his own officers. They address his oV
implementation (or failure to implement) a poli®garding use of forgerior to the shooting.

These allegations are central to plainsiffase against the Cityhose liability hinges

—h

at

VN

upon the existence of a policy that caused thgedleonstitutional violation. See, e.g., Monell

v. Dept. of Soc. Services of City of New 0436 U.S. 658, 691 (1978) (municipal liability can
6
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exist only if “action pursuant to official munpl policy of some nature caused a constitution

tort”); Bd. of County Comm’rs v. Brown, 520 U.397, 403 (1997) (requirin plaintiff seeking

to impose liability on a municifity under 8 1983 to ientify a municipal ‘policy’ or ‘custony’
that caused the plaintiff's injury”).
The allegations are also central to plaingiifase against Jones is mdividual capacity.

See, e.g., Blankenhorn v. City of Orange, 48&dM63, 485 (9th Cir. 2007) (“Chief Romero c3

be held liable in his individual capacity foistown culpable action @anaction in the training,
supervision, or control of his subordinates; for his acquiescence in the constitutional
deprivation[;] or for conduct that showedexkless or callous indiffence to the rights of

others”) (internal quotation marks omitted); eaw. City of Los Angeles, 946 F.2d 630, 646 (¢

Cir. 1991) (“Supervisory liability is imposed aigst a supervisory offial in his individual
capacity for his own culpable t&mn or inaction in the traininggupervision, or control of his
subordinates”) (internal quotation marks omitted).

The evidence placed before the court on this motion tends to show that Jones had,
least might have had, a direct hand in thening, supervision andoatrol of his own police
officers. According to Jonestsvn declaration, he was, atetime, “a Field Training Officer

and Departmental Instructor” for the Stocktorié®Department. ECF No. 59-2 (Jones Decl.

at 2 § 2. Plaintiff is entitled to find out if Jondisectly trained officers othe use of force, and to

guestion him about that training.

According to evidence plaintiff submitted, Jones is the author of a post-shooting St
Police Department policy on officer-involvedagitings. ECF No. 60 at 57-58 (Rifkin Decl.
Exh. M). Plaintiff is entitled to find out what poy was in effect at the time of the shooting, W
Jones implemented the current (and the previpoldy, whether Jones cadsred the effects of
his policies on his officers’ use @irce against unarmed civiliarand all other matters relating
the policy that Jones would know about personally.

Plaintiff further alleges:

On information and belief, neith&efendant ChieJones nor any
other SPD supervisor disciplin€efendants or take any corrective
action with regard to the action$ Defendants in this incident.

7

al

n

Dth

or at

pckton

hy




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Complaint at 7  49.

According to evidence plaintiff submitted, Jones is the person who is authorized to
recommend discipline of his officers to theayOvianager. ECF No. 60 at 60 ((Rifkin Decl.,
Exh. M). Plaintiff is entitled to find out why Joméecided not to discipline the officers involvg
in this case, and in any prioraidents involving use of forcdf, as defendants seem to be
arguing, Jones was too busy to concern himsigf the shootings of umaed African-American
men by his officers, or perhaps all shootings ofrongal civilians, then plaintiff is entitled to
guestion him about his prioritieanhd what message that mightdmmmunicating to his officers.

According to evidence plaintiff submitted, Jones was briefed on the shooting by his
deputy and by the District Attorge ECF No. 60 at 51-55 (Rifkiné&xl., Exhs. K, L). Plaintiff is
entitled to find out whether such briefings haeewred after past incidents, what effect these
briefings had on Jones, and what actionnif,alones took to remedy the alleged constitutiong
violations revealeih those briefing$.

Defendants’ assertion thainks has no knowledge relevanthis case is therefore not
well taken.

C. Exhaustion & Unique Evidence

With the above submissions, plaintiff hdm®wn that plaintiff has personal knowledge g

matters relevant to his case. Moreover, Jonssihmue information, sindge is the only person

who can provide admissible evidence of whaias thinking, why he implemented policies a$

he did, whether he thought corrective action mesded, why he conducted trainings the way
did, and so on.

Defendants are presumably correct thaeptvitnesses can provide information about
policies were in effect, whichdaming sessions Jones conducted, thedike. However, critical
information exists only inside Jones’ head, and no exhaustion of other witnesses is likely t

that information.

* The undersigned’s examples of gtiens and issues is not intendedimit the areas, issues o
guestions that plaintiffnay explore in deposing Jones. Tharaples given are just some of thg
most obvious questions that illustrate plaintiff's need to depose Jones.

8

D
o

|

—

4

he

D get

-

A\1”4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

D. Cases

Defendants identify two cases where pldistivere denied the opportunity to depose
high-ranking police officer defendants becaaSthe “apex” doctrine. Both are readily
distinguishable from this case, on the facts.

1. K.C.R.v. County of Los Angeles

In K.C.R. v. County of Los Angede 2014 WL 3434257, 2014 U.S. Dist. Lexis 98279

(C.D. Cal. 2014), plaintiff wadwt by defendant police officeil&a. Plaintiff alleged that
Undersheriff Paul Tanaka, alaaefendant, had fostered a crdtof violence by encouraging
deputies “to use excessive or urs@aable force,” and “threateneetaliatory investigations anc
discipline against captasrand supervisors who attempted to investigate deputy misconduct
Plaintiffs further allege that “that Tanakavgaa speech at Century Station, where Silva woulg
later be based, in which he encouraged deputiggriction right to the edge of the line’ and be
very aggressive in usingre against citizens.” K.C.R2014 WL 3434257 at *2, 2014 U.S.
Dist. Lexis 98279 at 5-6 (some imt@l quotation marks omittedPlaintiff alleged that it was
that culture of violence thaaused Silva to shoot him.

The court held that “Plaintiffs must shatwleast some evidenoéa causal connection
between Tanaka'’s alleged wrongful conduct 8ida’s shooting of Rivera in 2012, before
Tanaka'’s deposition may proceed.” K.C.FR014 WL 3434257 at *4, 201 U.S. Dist. LEXIS
98279 at *12. Plaintiffs failed to produce thedmnce, and the court denied the discovery.

Even assuming that thistise correct standard to applplaintiff has met it in this case
for the reasons set forth above. Here, plaintiff lsown that Jones authored the officer-invol
shooting policy, that he traindus officers in an earlier capagijtthat he was provided briefings
of the shooting, and that it was his responsibitityecommend discipline. In K.C.R., the cour
implicitly concluded that it could not infer thite defendant acted according to a “culture of

violence.” Here, it is entirelyeasonable to infer that the poli@eted according to policy, indeg|

® Proof of a causal connection between the Pdlitief's conduct and plafiff’'s injury is the
proof needed to establifiability. See, e.g., Mackinney v. &lsen, 69 F.3d 1002, 1008 (9th Ci
1995) (under § 1983, a police chief may be liableHdre exists ... a suffient causal connectio
between the supervisor's wrongful condaratl the constitutional violation”).
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it may well be a part of their defense in thisecaSince plaintiff has submitted evidence that
Jones personally wrote the policy, pléfrthas met even the K.C.R. standard.

2. Avalos v. Baca

In Avalos, plaintiff alleged that he wésver-detained” by sheriff's deputies and then
coerced into waiving his rights. The magasé judge denied Sheriff Baca’'s motion for a
protective order because “Sheriff Baca ... is thecadfiwith ultimate responsibility for prisoner
safekeeping while in the city jails.” Awag, 2006 WL 6220447 at *1, 2006 U.S. Dist. Lexis
79376 at *3.

The district judge overturned the magistijatdge’s decision under ¢hapex doctrine. The

court stated that “[lgads of agencies and other top gowent executives are normally not

subject to deposition,” and plaintiff did not establish a narrow exception to this rule. Speci

12)

fically,

there was no basis for thinking that Sherifidd had any knowledge, and plaintiff had not sought

the information he wanted from other sources.

Here, as discussed above, Jonesag#rson with knowledge of why he did not
recommend discipline for the officers, why did not recommend discipline for the officers
involved in prior incidents, fw he later wrote a policy on offer shootings, and what was his

response to the two memos he received aboushioisting. Also, plaitiff here has already

conducted quite a bit of discovedyrected to lower-level official, and has already deposed the

officers involved in the shooting.
V. CONCLUSION
For reasons set forth above, IT IS HEBREORDERED that defendants’ motion for a
protective order (ECF No. 59) is DENIED.
DATED: March 24, 2017 , -
Mrz—-—&{ﬂa—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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