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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SAMUEL SARMIENTO, No. 2:15-cv-0364 KIJM CKD P
12 Petitioner,
13 V. ORDER
14 | RONALD RACKLEY,
15 Respondent.
16
17 Petitioner, a state prisoner peading pro se, has filed thispdigation for a writ of habeag
18 | corpus pursuant to 28 U.S.C. § 2254. The matss referred to a United States Magistrate
19 || Judge pursuant to 28 U.S.C6386(b)(1)(B) and Local Rule 302.
20 On September 3, 2015, the magistrate jUdge findings and recommendations, which
21 | were served on all parties andiathcontained notice to all pas that any objections to the
22 | findings and recommendations were to be filethin fourteen days. Petitioner has filed
23 | objections to the findings and recommenaiasi and respondent has filed a reply.
24 In accordance with the provisions of 28 LS8 636(b)(1)(C) and Local Rule 304, this
25 | court has conductedds novo review of this case. Having céully reviewed the file, the court
26 | finds the findings to be supported by the recamd by proper analysis. For the reasons set fqrth
27 | in this order, however, theart declines to adopt the renmendation that this action be
28 | dismissed.
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By this action, petitionechallenges a prison disciplinary conviction for possession of
dangerous contraband (a cell phond aharger), for which he lostrmety days of credits. This
action is proceeding on petitioner’s claim thatdug process rights wevelated because there
is not “some evidence” to suppaine disciplinary conviction. Fdhe reasons set forth in the
findings and recommendations, in accordance with the decisNetties v. Grounds, 788 F.3d
992 (9th Cir. 2015), this court lacks habeas cojpusdiction over petitioner’s claim because |
has not yet received a paroldeland, therefore, success ondi@am would not “necessarily
spell speedier release” fromstady. ECF No. 16 at 3.

The absence of habeas corpus jurisdictiom peétioner’s claim, however, is not the er
of the matter. Petitioner’s claim may tegnizable in an action under 42 U.S.C. §1%88,e.g.,
Pratt v. Hedrick, 2015 WL 3880383 (N.D. Cal. 2015), and thasid may so construe this actiof
See Sephensv. Davis, 2015 WL 6093101 (N.D.Cal. 2015) (citifvglwording v. Snvenson, 404

U.S. 249, 251 (1971)). Because construingdhtson as a civil rights action would obligate

petitioner for the full amoundf the $350 filing fee for such atction even if petitioner proceeds

in forma pauperis under 28 U.S.C. § 19Be court will give petitioner an opportunity to
determine in the first instance whether he wémsursue his claim as a civil rights claim unde
42 U.S.C. § 1988. Petitioner will be grantethirty days from the date of this order in which to
file and serve a civil ghts complaint on the form providedttvithis order and, as appropriate,
either the balance of the filifge ($345.00) or an applicationpooceed in forma pauperis.

i

! Petitioner paid the $5.00 filing féer this action. In order to peeed with this action as a civi
rights action, petitionewill be required to either remit $345.@8 full payment of the filing fee
for a civil rights action, oto file a completed ifiorma pauperis application.

%2 The Sephens court also identified issue preclusiamdeaclaim preclusion as possible barriers t
litigating claims initially raised as habeesrpus claims in a civil rights actiorgee Sephens, slip
op. at 2. Here, respondent argues that petitioledfeo exhaust state court remedies for his ¢
process claim; it appears it is respondent’stposthat petitioner’s claim was not adjudicated
the merits in the state courtB) order to have preclusive efft, the prior state court decision
must have rested on the merits of petitioner’s claifee.Gonzales v. California Department of

Corrections, 739 F.3d 1226, 1230-31 (9th Cir. 2014) (discussing issue and claim preclusive

effects of prior state couniabeas corpus judgments).
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Failure to file a civil rights complaint will result in the dismissal of this action for lack of hab
corpus jurisdiction.

In accordance with the abou&,|S HEREBY ORDERED that:

1. The findings and recommendations filed September 3, 2015, are adopted in par

2. Respondent’s motion to dismis<OfENo. 11) is granted in part;

3. The court lacks habeas corpus jurisdiction over petitioner's due process claim;

4. Petitioner’s habeas qus petition is dismissed;

5. The Clerk of the Court is directedgend petitioner the court’s form civil rights
complaint and accompanying instructions togethi#in an application to proceed in forma
pauperis pursuant to 28 U.S.C. § 1915;

6. Petitioner is granted thirty days frone tthate of this order in which to submit an
amended complaint on the form provided with tnder and, as approprgtan application to
proceed in forma pauperis or $345.00. Should petti choose to file an amended complaint
the amended complaint shall comply with the mexyuents of the Civil Rights Act, the Federal
Rules of Civil Procedure, and the Local Rule®ddctice; the amendedmplaint must bear the
docket number assigned this case and mustie¢eld “Amended Complaint”; failure to file an
amended complaint in accordance with this owdd result in the dismissal of this action.

DATED: January 7, 2016

UNIT TATES DISTRICT JUDGE
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