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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FRANK LEE DEARWESTER, No. 2:15-cv-00445 AC P
Plaintiff,
V. ORDER

CALIFORNIA DEPARTMENT OF
CORRECTIONS AND
REHABILITATION, et al.,

Defendants.

Plaintiff is a state prisoner at California State Pri€ancoran (CSP-COR), under the
authority of the California Department of Corrections and Rehahlitd CDCR). Plaintiff
proceeds pro se with a civil rights complaited pursuant to 42 U.S.C. § 1983, together with
request to proceed in forma pauperis. Pifiih&s consented to the jurisdiction of the
undersigned Magistrate Judge &rpurposes pursuant to 28 UCS8 636(c), and Local Rule
305(a). See ECF No. 5.

Court records reveal that phaiff has been designated &fee-strikes tigant” under 28

U.S.C. § 1915(g). On May 28, 2015, in Dearwester v. CDCR et al., Case No. 1:15-cv-006

MJS P, Magistrate Judge Seng issued anéOienying Motion to Proceed In Forma Pauperi
and Requiring Payment of Filing Fee in FubAsed on his finding that plaintiff had, in 2013,

filed at least four cases which meedismissed for failure to stadgeclaim. See id., ECF No. 6 at

1

oc. 8

04

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2015cv00445/278432/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv00445/278432/8/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

n.1 and related text. Each case was dismissedtprpmaintiff filing the canplaint in this action.

Under Section 1915(Qg), a prisans precluded from proceeding in forma pauperis in g
federal civil action if “the prisoner has, oroBmore prior occasions, while incarcerated or
detained in any facility, brouglain action or appeal in a cowftthe United States that was
dismissed on the grounds that it is frivolous, malis, or fails to state a claim upon which reli
may be granted, unless the prisoner is under immhish@nger of serioyshysical injury.” 28
U.S.C. § 1915(0).

Therefore, as a three-strikes litigant, ptdf is precluded from proceeding in forma

pauperis in this action unlesstiomplaint demonstrates threg was under “imminent danger of

serious physical injury” when Héded the complaint._See 23.S.C. § 1915(g); Andrews v.

Cervantes, 493 F.3d 1047 (9th Cir. 2007). Taisrt is required tassess the relevant
circumstances and conditions at the time thapaint was filed, to determine “whether the
complaint, as a whole, alleges imminent dangeseoious physical injuty Andrews, 493 F.3d &
1053 (citation and internal quotation marks ondifteThe danger must be ongoing to meet the
imminence requirement._Id. at 1056. “[A] prisoméno alleges that prison officials continue
with a practice that has injured him or othemsilarly situated in the past will satisfy the
‘ongoing danger’ standard and meet the immingamoag of the three-strilseexception.”_ld. at
1056-57. Allegations that are olyespeculative or fanciful malge rejected._Id. at 1057 n.11.

The alleged imminent danger must be real proximate. Ciarpaglini v. Saini, 352 F.3d 328, {

(7th Cir. 2003).

In the present case, the complaint challerogdyg the failure of CITR officials to return
all of plaintiff's personal property, which was apgatly inventoried and partly confiscated wh
plaintiff was moved from gendrto segregated housing atl@ania State Prison Lancaster
(CSP-LAC) in March 2014; and from CSP-LAG@ CSP-COR in June 2014, via the reception
center at Deuel Vocational Instie (DVI). Plaintiff contendshat his unreturned property
includes books, food, stationary, envelopes antingrtablets. The complaint alleges a due
process claim and seeks only injunctive reliehig@hdating that defendant[s] return all of my

stated property to me”)ECF No. 1 at 3.
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The court finds that the allegations of thengdaint fail to demonstrate that plaintiff was
in imminent danger of serious phgal injury when he filed theomplaint. Therefore, under 28
U.S.C. § 1915(Qg), plaintiff magot proceed in forma pauperis in this action but must pay the
required filing fee of $350.00 p$ the $50.00 administrative fée.
In accordance with the above, I3 HEREBY ORDERED that:
1. Plaintiff's requests to proceed in forma pauperis in this action, ECF No. 2 & 6, a
denied”
2. Plaintiff shall, within tirty days after the filing datef this order, submit $400.00 to
the Clerk of Court to commendiis action and obtain review bfs complaint pursuant to 28
U.S.C. § 1915A.
3. Failure to comply with this order will result in the dismissal of this action without
prejudice.
DATED: September 22, 2015 , -~
m’z———&{ﬂ‘ﬂh—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

! Litigants proceeding in forma pauperis arenegjuired to pay the $50.00 administrative fee.
2 Although the court denies plaintiff's requesd proceed in forma pauperis under the three-
strikes statute, 28 U.S.C. 8§ 1915(Qg), the courtstitat the requests therhas are incomplete.
Neither request includescertified copy of plaintiff's prisotrust account statement for the six;
month period preceding the filing of the comptaon certification by a prison official on the
application form itself._See 28 U.S.C. § 1915(a)(2).
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