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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | NELSON LAC, No. 2:15-cv-00523-KIJM-AC (TEMP)
12 Plaintiff,
13 V. ORDER
14 | NATIONSTAR MORTGAGE LLC,
15 DOES 1-10,
16 Defendant.
17
18 Nelson Lac alleges Nationstar MortgalL LC is attempting to conduct a
19 | foreclosure sale of his Sacramento, Californimbavithout first followng the requirements of
20 | California law. He also alleges Nationstardeanisrepresentations and engaged in unfair
21 | business practices. Nationstar did not fiteveely responsive pleading, and the Clerk entered
22 | Nationstar’s default. Nationstar now moves toasgde the Clerk’s entry of default, and Lac
23 | opposes the motion.
24 In addition, Lac filed a motion for attieeys’ fees he incurred pursuing a
25 | temporary restraining order to enjoin the foreclosure sale. If Nationstar's motion to set aside the
26 | entry of default is granted, Lac requests an award of the attorneys’ fees he incurred in obtgaining
27 | the entry of default and in opposing Nationstar’'s motion.
28
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Both motions were submitted for decismithout a hearing. As explained belov
Nationstar’'s motion is granted, ahdc’s motion is granted in part.

l. BACKGROUND

Lac filed a complaint in this couin early 2015. ECF No. 1. He alleges
Nationstar ignored several requests he mada fmme mortgage loan modification before it
recorded a notice of default in late 2014, which he claims wadadion of theCalifornia Civil
Code. See idf{ 3—11 (citing Cal. Civ. Code § 2923.55 éamengan v. BAC Home Loans
Servicing LR 214 Cal. App. 4th 1047, 1057 (2013)). He also alleges Nationstar made
misrepresentations to him when it “robo-signedieglaration attached the notice of default,
id. 11 14-15, and he seeks relief under Califorriaifair Competition Law, Cal. Bus. & Prof.
Code 88 1720et seq

The court granted Lac’s motion to proceedorma pauperisECF No. 4, and the
United States Marshals Service completeadlise of the complainon August 19, 2015. ECF
No. 10. Nationstar’s responsipéeading was due September 9, 2GEeFed. R. Civ. P.
12(a)(1)(A), but it did not appear. On Sepbemnl7, 2015, Lac filed a moved for the entry of
Nationstar’s default. ECF No. 12.

In September 2015, Lac filed aw parteapplication for a t@porary restraining
order, notifying the court a foreclosure sald baen scheduled for mid-October. TRO App. 3
ECF No. 13. The court set a hearing on théonaand instructed Las’counsel to contact
Nationstar and notify it of Lac’application and the hearingcCF No. 15. Counsel complied
with that order. ECF No. 16.

In October 2015, Nationstar appeared in this action by filing a belated motior
dismiss. ECF No. 17. It asserted defensesiaghac’s claims but did not justify its delagee
generally id. A few days later, the cot held a hearing on Lacéx parteapplication. Minutes,
ECF No. 23. Following a discsi®n with counsel, the courtsised an order granting the
application for a temporary restraining ordeuaspposed and enjoiningyaforeclosure sale for
sixty days. Order Oct. 14, 2015, ECF No. 24. Towricalso ordered the peas$ to participate in

a court-convened settlement conferenick. In a separate order glrtourt struck Nationstar’s
2
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untimely motion to dismiss and instructed the Clerk’s Office to enter Nationstar’'s default.

—ECF

No. 30. Following the court’s order, the Cler$fice entered default and Lac moved for default

judgment. Clerk’s Entry of Default, ECF No.;3ot. Default J., ECF No. 32. Lac also filed g
request for an award of the attorneys’ feeslearred in obtaining #temporary restraining
order. SeeECF Nos. 34, 36.

Both parties participated the settlement conferend®t the case did not settle.

ECF No. 37. A week later, Lac applied partefor an order extending the injunction of the sale

of his home. ECF No. 38. The court granteat application, natig Nationstar’s opposition
papers represented the sale had Ipestponed until February 2016. ECF No. 41.

The assigned magistrate judge heltkaring on Lac’s motion for default
judgment in January 2016. ECF No. 45. Neitbesz nor his attorney appeared. ECF No. 45.
The magistrate judge denied the motion withoejuatice and allowed Natnstar thirty days to
move for an order setting aside its defalHCF No. 46. Nationstar filed its motion on Februa
5, 2016. ECF No. 47. Lac opposed the motion, EGF48, and Nationstar péed, ECF No. 50
In short, Nationstar explained thahad not referred this caseltal counsel, as is its normal
practice, because the complaint was served on xasl@fice rather than its California office.
Mot. Set Aside at 2—3; Bruner Decl. {1 3-5, BQF 47-1. In opposition, Lac protests that
Nationstar has strategically ignored this litigation and attempted to go forward with the
foreclosure of his home. Opp’n at 1-2ho8Id the court disagree and grant the motion, he
requests his attorneys’ fees in@d in obtaining the defaulld. at 2.

While Nationstar’'s motion was pending, Lac again maaegartefor an order
extending the injunction onehsale of his home, attaching &ioe that a sale had been set for
March 8, 2016. ECF No. 49. In opposition, Nattan's counsel averred the sale had been
postponed until May 10, 2016, ECF No. 52, so the court again granted the motion as unog
and enjoined any sale before that date. ECF No. 54. Lac also recently moved for a prelin

injunction. ECF No. 56.
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Il. MOTION TO SET ASIDE DEFAULT

A clerk’s entry of default may be set asifibr “good cause.” Fed. R. Civ. P. 55(c).
“To determine ‘good cause,’ a court must constteze factors: (1) whethéhe party seeking to
set aside the default engaged in culpable corttiatted to the default; (2) whether it had no
meritorious defense; or (3) wther reopening the default judgmevould prejudice the other
party.” United States v. Signed Pers. Check No. 730 of Yubran S, BIESIE.3d 1085, 1091
(9th Cir. 2010) (citations, quotation marks, atltdrations omitted). This is the same standard
that applies to motion® set aside default judgment unéRale 60(b), and is a specific

application of the oft-stated gemaérule that whenever possibtgses should be decided on thei

U
-

merits. 1d.
Because the test described above is disiumca motion to set aside the entry of

default may be refused in the preseatany one of the three factorBrandt v. Am. Bankers In

J7

Co. of Fla, 653 F.3d 1108, 1111 (9th Cir. 2011). Tdwoart therefore reviews each.

First, a defaulting defendant acts “culpdbf it had noticeof the lawsuit but
intentionally declined to answef.Cl Grp. Life Ins. Plan v. Knoebbe244 F.3d 691, 697 (9th
Cir. 2001),overruled on other ground&gelhoff v. Egelho#x rel.Breiner, 532 U.S. 141, 147
(2001). “Intentional” conduan this sense is “willful’ “deliberate,” or in “lad faith,” rather thar
neglectful. Id. at 697-98. If the defendant’s explanatifmsits default are all consistent with &
willful or bad faith failure to respond, thewart may refuse to set aside its defaldk. (collecting
cases). Here, Nationstar explathat its staff did notefer the case to local counsel because i
received service in an out-ofase office. This explanatias not suggestive of a willful,
deliberate, or bad faith failure to respond, butheftype of inadvertence, neglect, or oversight
courts often excuseSee, e.gMesle 615 F.3d at 1093 (the defendant was not culpable, but
simply “ignorant of the law and unableuaderstand correctly hisgal obligations”)TCI Grp,
244 F.3d at 699 (exigent personal circumstances and unfamiliarity with legal matters did npot
suggest intentinal conduct)Gregorian v. lzvestia871 F.2d 1515, 1525-26 (9th Cir. 1989) (the

defendant did not act culpably by refusing tep@nd on the basis of its erroneous belief it wa

\"44

protected by sovereign immunityfalk v. Allen 739 F.2d 461, 464 (9th Cir. 1984) (the defendant
4
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did not act culpably by missing a hearing becalmewas preoccupied with her departure to &
foreign country the next day, where she waelceive medical treatment). The court also
disagrees with Lac that Nationstaas ignored this litigationSince appearing, Nationstar has
consistently participated in tloase. Though initially careless, Natstar has not acted culpabl
Second, a meritorious defense: “All thahecessary to satisfy the ‘meritorious
defense’ requirement is to allege sufficient $atiat, if true, would anstitute a defense.Kesle
615 F.3d at 1094. This is not an “extraordinarily heavy” burde®l. Grp, 244 F.3d at 700.
Here, Nationstar alleges it has now begun reviewans application for a loan modification a
rescinded the notice of default ehich his lawsuit is based. Asresult, it argues his mortgage
claims are moot. Mot. Set Aside at 3—4. Nationalso alleges that contrary to the allegation
the complaint, it fulfilled its oljations under the Civil Code bywtacting Lac before issuing tf
notice of default and providing himith a single point of contactd. at 4-5. And it cites
authority to show it had no legal ofpition to offer him a modificationld. at 5 (citing,inter alia,
Rey v. OneWest Bank, FS9¥b. 12-02078, 2013 WL 127829,*dt (E.D. Cal. Jan. 9, 2013)
(California law imposes “no mandate that the lender extend an offer of loan modification tc
borrower or that the lender acquiesce to a raduethe borrower for loamodification” (citation
and quotation marks omitted))). Nationsaddresses Lac’s allegations of negligent
misrepresentation by arguing they are insufficiently particular under the standard of Feder

of Civil Procedure 9(b), whichpplies to claims of fraudd. at 5—-6. But see, e.gGreen v. Cent

Mortg. Co, __ F. Supp. 3d __, 2015 WL 7734213, at *18 (NJal. Dec. 1, 2015) (noting a splj

of authority on the question of whether Rule Hpplies to California-la claims of negligent
misrepresentatior!). These arguments and allegations, if sustained, could allow Nationstar
defense. Lac does not argue otherwiSee generallPpp’n. This faadr cannot support the

denial of Nationstar’s motion.

! The undersigned previously has acknowledgedsiit in authority but has not neede
to resolve the questiorSee, e.gferguson v. JPMorgan Chase Bank, NMo. 14-00328, 2014
WL 2118527, at *9 (E.D. Cal. May 21, 2014).
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Lastly, the court may refuse to set asitle entry of default if doing so would
prejudice Lac’s case. “To begpudicial, the setting aside afjudgment must result in greater
harm than simply delaying resolution of the caseCl Grp, 244 F.3d at 701. Only tangible
harm, such as the loss of evidence, complicaifafiscovery, or the riskf fraud or collusion,
will support the denial of a motion g@t aside the entry of defaultd. A plaintiff is not
prejudiced if forced only totigate the merits of his caséd. Here, Lac has described no
prejudice, and theaurt is aware of none.

In summary, nothing suggests that Mastar acted culpahblyhat it lacks a
meritorious defense, or that LaclMde prejudiced if the defaulk set aside. Nationstar’'s motion
is granted.

1. REQUESTS FOR ATORNEYS’ FEES

As noted above, Lac requests attorndégss in two instances: first, under

California Civil Code section 2924.12, for time spent obtaining a temporary restraining ordgr, an

second, for time spent procuring the entry of dladtar's default. The court addresses first hi

J7

request for fees under section 2924.12.

A. Fees under California @l Code Section 2924.12

In an action involving a substantive questbf state law, a federal court applies
the forum state’s law to determine whether a piargntitled to an award of attorneys’ fees.
MRO Commc'ns, Inc. v. Am. Tel. & Tel. Cb97 F.3d 1276, 1282 (9th Cir. 1999)nder
California law, the court may axd reasonable attorneys’ femsd costs to a “prevailing
borrower” in an action chienging a foreclosureSeeCal. Civ. Code § 2924.12(ilMonterossa v
Superior Court of Sacramento Cnt237 Cal. App. 4th 747, 753, 757 (2015). A borrower is
deemed to have “prevailed” if he or she “ob&al injunctive relief owas awarded damages.”
Cal. Civ. Code § 2924.12(i). This provision apgplie preliminary injungve relief, including
temporary restraining order§eeMonterossa237 Cal. App. 4th at 758ge alsaCal. Civ. Code
§ 2924.12(i) (referring broadly “injunctive relief”).

% This general rule does not apply, howeveremwhbtate law conflicts with a valid federal
statute or procedural rulé&ee id. That is not the case here.

6
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Here, there is no question Lac obtainagunctive relief” in response to his
request for a temporary restraining order. Nwdiar cannot sidestep this result by offering to
postpone the sale and considey dpplication, laudablas that offer may hetherwise a lender

could “violate the statute with impunity” and latarrect its violations aa litigation tactic. Tuan

Anh Le v. Bank of N.Y. Mellpn___ F. Supp. 3d ___, 2015 WL 9319487, at *11-12 (N.D. Cal.

Dec. 23, 2015). Lac is thefiore entitled to his reasable attorneys’ fees.
When state law allows for an award ttbaneys’ fees, stateaw also supplies the
method of fee calculationSee Mangold v. Cal. Pub. Utilities CommGY F.3d 1470, 1479 (9th

Cir. 1995). Under California lavg reasonable attorneys’ feecalculated based on a lodestar

figure, the product of all hours reasonabpent and a reasonable hourly rdfetchum v. Moses

24 Cal. 4th 1122, 1131-32 (2001). The court sholkid tare not to award compensation for
inefficient and duplicative effortsld. at 1132. A reasonable hourly radethe rate prevailing in
the relevant communityld. This lodestar fee may then &djusted to account for “(1) the
novelty and difficulty of the questions involved, (B¢ skill displayed in presenting them, (3) t
extent to which the nature of the litigation pret#d other employment lilge attorneys, (4) the
contingent nature of the fee awardd. The court’s goal is to approximate the market value
the attorneys’ servicedd.

Here, Lac has submitted the declaration of his attorney, Aldon Bolanos, who
the hours he spent preparing the mofmma temporary restraining ordeeeBolanos Decl.,
ECF No. 36-1jd. Ex. 1, ECF No. 36-2. Bolanos docurteshhis time in this litigation to the
tenth of an hour and attachdetailed descriptions to each entry. Except for one entry, the ¢
concludes his time was spent reasonably: the deatines to award compensation for the en

7.2 hours Bolanos spent preparing an oppositidyatiionstar's motion to dismiss. In only a

limited sense did the relief Lac obtained depend @mntiotion; if it had lkeen granted, Lac would

not have been awarded injunctive relief. Batause the motion to dismiss was clearly untim

and its substance at best ancillary to Lacgiest for injunctive relief, the court imposes a
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reduction of 5 hours. Subtracting this amount ftbmtotal entries listed, Lac is entitled to an
award for 22.2 hours reasonably speistaining injunctive relief.

Lac requests compensation for Bolandsige at $300 per hour. He does not
support this request with any eeitte other than Bolanos’s deelaon that he is “personally
acquainted with another attorney in this aréeworks for the banks on these kinds of cases
he earns substantially more than this per hodefend the banks.” Bolanos Decl. § 4 (emphg
omitted). On its own motion, the court takes jualiciotice of Bolanos’grofile on the California
Bar Association’s website, which reports that Bolanos was admitted to practice in Decemi
2004 Courts in this district have recentlyppved awards at approximately $300 per hour f
attorneys with similar experience in casesahparable complexity, including in the Fresno
division, where rates may often lmaver than in Sacrament&ee, e.gArcher v. GipsonNo. 12-
00261, 2015 WL 9473409, at *13 & n.6 (E.D. Cal. Dec. 28, 204&¢hitaylo v. Wedum Family
Ltd. P’ship No. 13-01001, 2015 WL 8479627, at *1 (E.D. Cal. Dec. 10, 2@Ed$gte of Crawley
v. Kings Cnty.No. 13-02042, 2015 WL 4508642, at *7 (E.D. Cal. July 24, 2015). The cour
therefore finds the requestedado be reasonable, and adsitac $6,660 in fees incurred in
obtaining injunctive relief22.2 hours at $300 per hour).

B. Fees Incurred Procuring the Entry of Default

Lac also requests attorneys’ fees for tspent obtaining the entry of default. A
district court has discretion to impose attorndgs's as a condition ondlsetting-aside of an
entry of default.See Nilsson, Robbins, Dalgarn, Berliner, Carson & Wurst v. La. Hydrolec

854 F.2d 1538, 154647 (9th Cir. 1988). “By conditioning the setting aside of a default, ar

% The court is unable to lcailate the 28.1-hour total Bolanos provided, based on the
underlying information.SeeBolanos Decl. Ex. 1.

* At the time this order wassued, the profile was accessible at
http://members.calbar.ca.gov/fal/Member/Dé2aB915. Bolanos was temporarily suspendec
from practice between November 27, 2015 and February 25, Z#6id. The court has not
awarded fees for his time during this period.e Tourt has also considered his suspension in
determining a reasonable hourly rate.
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prejudice suffered by the non-defthod) party as a result of éhdefault and the subsequent
reopening of the litigation can be rectifiedd. at 1546.

Here, Bolanos reports that he spend tvours preparing the motion for entry of
default and two hours opposing the motion to seleathat default, and Lac requests fees at
Bolanos’s $300 rate, in total $1,208eeBolanos Decl., ECF No. 48-1. This is a relatively
uncomplicated case in a relatively straightforvarocedural situation. Moreover, no evidenc
suggests Nationstar’s actions were as culpabli@ cases where sanctions were awaree,
e.g, Nilsson 854 F.2d at 1547 (sanctions were imposed after three previous entries of defe
several failures to complyith other court orders)Vahoo Int'l, Inc, v. Phix Doctor, IncNo. 13-
1395, 2015 WL 410347, at *3—4 & n.3 (S.D. Cah.J29, 2015) (two entries of default and
several late filings). And ake court found above, the reopenofghis case will not cause Lac
the type of prejudice that militates against nmgviorward with the litigation. Lac’s absence a
the hearing on his motion for default judgmsuapports the conclusion that he suffers no
prejudice from the reopening of the case. Thetdberefore denies hisqaest for an award of
attorneys’ fees incurred in obtaining the déffand opposing Nationstar’'s motion to set aside
default.

V. CONCLUSION

Nationstar’s motion to set aside the grdf default is GRANTED. Lac’s motion
for attorneys’ fees is GRANTEIN PART, and he is awardé,660 for attorneys’ fees incurre
in obtaining injunctive relief.

IT IS SO ORDERED.

DATED: March 28, 2016.

TATES DISTRICT JUDGE
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