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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DERRICK CHARLES BRANCH, No. 2:15-cv-0528-EFB P
Plaintiff,
V. ORDER

GARY SWARTHOUT,

Defendant.

Plaintiff is a former state prisoner procaggliwithout counsel in an action brought undg
42 U.S.C. § 1983. He claims that he should havedn released from prison no later than
November 13, 2007, and that he was illegally confined until September 12, 2014, when he
paroled® ECF No. 1. As explained belothjs action must be dismissedteck-barred.

Federal courts must engage in a prelimirsmgening of cases which prisoners seek
redress from a governmental entity or officeeorployee of a governmental entity. 28 U.S.C

8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion

! This proceeding was referred to this d¢day Local Rule 302 pursuant to 28 U.S.C.
8 636(b)(1) and is before the undersigmpeairsuant to plaintiff’'s consengee E.D. Cal. Local
Rules, Appx. A, at (k)(4).

? In addition to filing a compiat, plaintiff seeks leave to proceed in forma pauperis.
Plaintiff's request for leave to proceed imrf@a pauperis is granted, as it makes the showing
required by 28 U.S.C. § 1915(a)(1) and (2).
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of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakliom a defendant who is immune from such
relief.” 1d. § 1915A(b).

As a general rule, a challenge in federal ttuthe fact of conviction or the length of
confinement must be raised in a petition foitwf habeas corpus pursuant to 28 U.S.C. § 225
See Preiser v. Rodriguez, 411 U.S. 475 (1973). Where sass in a section 1983 action would

implicitly question the validity of confinement or ilsiration, the plaintiff must first show that

the underlying conviction was reversed on digggteal, expunged by executive order, declarg

invalid by a state tribunal, @uestioned by the grant of a writ of habeas corplesk v.
Humphrey, 512 U.S. 477, 486-87 (199Mtuhammad v. Close, 540 U.S. 749, 751 (2004).
Court records reflect that prdiff previously challenged #hlength of his sentence in a
federal habeas corpus actid®ee Branch v. Svarthout, No. 3:11-cv-857-AJB (NLS), 2011 U.S
Dist. LEXIS 139471 (S.D. Cal. Oct. 7, 2014gport and recommendation adopted by 2011 U.S.
Dist. LEXIS 138312 (S.D. Cal. Dec. 1, 201¥cated in part on other grounds by 2012 U.S.
Dist. LEXIS 9971 (S.D. Cal. Jan. 27, 2012). Theefal habeas petition was denied. Becaus
plaintiff's sentence was not renged or invalidated, this 8 &3 challenge to his sentenceHeck-
barred® Accordingly, this action must liismissed without leave to amehdee Gardner v.
Martino, 563 F.3d 981, 990 (9th Cir. 2009)iva v. Di Vittorio, 658 F.3d 1090, 1105 (9th Cir.
2011) ("Dismissal of a pro se complaint withoeVe to amend is proper gnt it is absolutely
clear that the deficiencies of the complaintilcl not be cured by amenent.” (internal quotatior
marks omitted))Poe v. United Sates, 58 F.3d 494, 497 (9th Cir. 1996])A] district court
1

% The doctrine of res judicata could atsar plaintiff's claim in this actionSee Hawkins
v. Risley, 984 F.2d 321, 323 (9th Cir. 1993) (per curigholding that “a prior federal habeas
decision may have preclusie#fect in a 8 1983 action.”).

* The court notes that plaintiff's release omgte does not affect éhapplication of the
Heck bar in this caseCf Nonnette v. Small, 316 F.3d 872, 878 n.7 (9th Cir. 2002) (recognizin
exception tdHeck bar that is limited to “former prisonechallenging losef good-time credits,
revocation of parole or similar matters”).
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should grant leave to amend even if no regt@ amend the pleading was made, unless it
determines that the pleading could notheed by the allegation of other facts.”).
Accordingly, IT IS HEREBY ORDERED that:
1. Plaintiff's request to proceed inrfoa pauperis (ECF No. 2) is granted;
2. The complaint is dismissedthout leave to amend; and

3. The Clerk is directet close the case.

UNITED STATES MAGISTRATE JUDGE




