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FINAL INSTRUCTION NO. 1

Members of the Jury: Now that you have ldedt of the evidence and the arguments g
the parties, it is my duty to instruct you as to the law of the case.

A copy of these instructions will be sent wjthu to the jury room when you deliberate

You must not infer from these instructiamsfrom anything | magay or do as indicatin
that | have an opinion regarding thadmnce or what your verdict should be.

It is your duty to find théacts from all the evidence the case. You, and you alone, a
the judges of the facts. You mucide what the fastare and then apply those facts to the Ig
which | will give to you. You mustollow the law as | give it tgyou whether you agree with it g
not. And you must not be influenced by any pags likes or dislikes, opinions, prejudices, or
sympathy. That means that you must decide the case solely on the evidence before you.
recall you took an oath to do so.

In following my instructions, you must folloall of them and not single out some and

ignore others; they are all important.
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FINAL INSTRUCTION NO. 2
You are the sole judges oftlevidence in this case and it is up to you to evaluate the
witnesses and othewidence. You are to perim this duty without bigssympathy, prejudice, or
what you think public opinion might be. You musipartially consider &the evidence in the

case, following the law as stated in these instructions.
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FINAL INSTRUCTION NO. 3
All parties stand equal befotiee law, and are to be dealitkvas equals in a court of
justice. An individual and a mungality such as a city are entiléo the same fair conscientiol

consideration by you as any party.
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FINAL INSTRUCTION NO. 4

You should not necessarily decide any issuaatfin favor of the side that brought more
witnesses or evidence at trial.

The test is which evidence convinces you because it is most believable.

In deciding contested issues, you should keepind who has the burden of proof on that

issue.
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FINAL INSTRUCTION NO. 5

The evidence in this case consists of theravtestimony of the wigsses and all exhibit
received into evidence. In reaching your vetrd/ou may consider dynthe testimony and
exhibits received into evidence.

Certain things are not evidesy and you may not consider thendeciding what the fact
are. | will list them for you:

(1) Arguments and statements by counsehatevidence. The pa&t’ attorneys are no
witnesses. What the attorneys have said im tig@ning statements, or tineir closing argument
and at other times, is intendedh®lp you interpret the evidence, lus not evidence. If the
facts as you remember them differ from the whagy have stated them, your memory of them
controls.

(2) Questions and objections by counselnarteevidence. You should not be influence
by an objection or by the court’s ruling on it.

(3) Testimony that has been excluded ocleén, or that you have been instructed to
disregard, is not evidence amlist not be considered.

(4) Anything you may have seen or leeauhen the court was not in session is not

evidence. You are to decide the caselgae the evidence received at the trial.
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FINAL INSTRUCTION NO. 6

There are two kinds of evidence, direct amdumstantial. A witness testifying to havin

actual knowledge of a fact and documents reckinevidence constitute direct evidence.
Circumstantial evidence is a chain of evidence framch you could find thaanother fact exists

even though no one directlystdied as to that fact.

By way of example, if you wake up in th@rning and see that the sidewalk is wet, you

may find from that fact that rained during the night. Howevether evidence, such as a turn
garden hose, may provide a difat explanation for the prexsce of water on the sidewalk.
Therefore, before you decide that a taa$ been proven by circstantial evidence, you
must consider all the evidea in the light of reason, exjpence, and common sense.
How much you believe evidence should depend on whether it is direct or
circumstantial, but on whether the evidenceustiworthy and reliableFor that reason, you ma

find a fact has been proven by circumstantial evae if that conclusioseems reasonable to yq
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FINAL INSTRUCTION NO. 7

Parties generally may not introduce intadewce statements people made outside the
courtroom for the purpose of proving the troftthose statements, unless the out of court
statements are admissions made by a party's oppowdren the court has allowed other out ¢
court statements to come in, it has done so Isecatiher: the person speaking was describir
event or condition, such as what he or sheseasng or experiencing, asvas happening; or th
person was describing a mentalpbiysical condition the person svaxperiencing at the time he
or she was speaking. You should evaluate thebrktya weight and creiility of any out of

court statements using the same criteriayseiin evaluating witness testimony generally.
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FINAL INSTRUCTION NO. 8

In deciding what the facts are, you may hevdecide which testimony to believe and
which testimony not to believe. You may believe gtleng a witness says, or part of it, or no
of it.

In considering the testimony of any wigse you may take into account any number of
factors, which may include the following:

1. Was the witness able tees hear or know the things albethich the witnhess testified?

2. How good is the witness’s memory and is the witness able to testify clearly?

3. Was the witness’s mannghile testifying straightforwat and convincing, or evasive
and unconvincing?

4. Did the witness have an interest in diécome of the case or any bias or prejudice
concerning anyone or anythitigat mattered in the case, and if gl that interesor bias affect
the testimony?

5. How reasonable was the witness’s testiyzwhen you consider ih light of all the
other evidence in the case?

6. Was the witness’s testimony contradictedvbiat that witness said or did at another
time, whether those statements are presdhtedgh live testimony orantained in documents
introduced into evidence by the testimony of other beliebvi@ witnesses or evidence?

7. Are there any other factothat bear on believability?

In deciding whether or not to believe a ve$s, remember that people sometimes forg
things or sometimes get confused.

Also remember that the weight of evidemaseto a fact does not necessarily depend or

number of witnesses who testify about it.
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FINAL INSTRUCTION NO. 9
A deposition is the sworn testimy of a witness taken beforéalr The witness is placed
under oath to tell the truth and lawyers for epalty may ask questions. The questions and
answers are recorded. When &spe is unavailable to testify &tal, the deposition of that
person may be used at the trial.
Insofar as possible, you should consider dejwstestimony, presented to you in court

lieu of live testimony, in the same way athi¢ witness had beqmesent to testify.
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FINAL INSTRUCTION NO. 10
Some evidence may be admitted for a limited purpose only. During this trial, when
instructed you that an item of evidence waisigp@dmitted for a limited purpose, that item of

evidence must be considered faatthmited purpose and for no other.

11




FINAL INSTRUCTION NO. 11
Some witnesses, because of education or experience, are permitted to state opinions an

the reasons for those opinions. this trial these witnesses inded Craig Enos and Jubin Merati.
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Opinion testimony should be judged jugeliany other testimony. You may accept it q
reject it, and give it as much weight as younkhit deserves, consideg the witness’s educatior

and experience, the reasons given for theiopjrand all the other evidence in the case.
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FINAL INSTRUCTION NO. 12

Several lay witnesses testified about theinagis during the trial. You may, but are nc

required to accept those opinions. You may gimg opinion whatever weight you think is
appropriate.

Consider the extent of thtness’s opportunity to perca the matters on which the

opinion is based, the reasons the witness gauwdoopinion, and the facts or information on

which the witness relied in forming that opinioviou must decide whether information on which

the witness relied was true and accurate. You dmggard all or any part of an opinion that y,

find unbelievable, unreasonabte,unsupported by the evidence.
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FINAL INSTRUCTION NO. 13

Evidence of or references to any other compdeor lawsuits broughdgainst the City of

Stockton are irrelevant to thisssunless plaintiff proves that tfeets of these other complaints

are closely related to the facts and circumstaotlsr own case. Unless plaintiff makes this
showing, evidence of other complaints or lawshrtsught against the Cityf Stockton must be

disregarded when deciding whether the City misimated or retaliated against plaintiff.

14
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FINAL INSTRUCTION NO. 14

From time to time during the trial, it became necessary for me to talk with the attorn
out of the hearing of the julyy calling a recess. Please untkend that while you were waiting
we were working. The purpose of these conferersceet to keep relevant information from
you, but to decide how certain evidence is torbated under the rules e¥idence and to avoid
confusion and error.

Of course, we have done what we could to keep the number and length of these
conferences to a minimum. | did not alwayargra party’s request farconference. Do not
consider my granting or denying a request foorference as any indicatiaf my opinion of the

case or of what your verdict should be.

15

eys



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

FINAL INSTRUCTION NO. 15

In general, unless | tell yatherwise, the party having therden of proof on an issue
must prove it by a “preponderance of the evadeh Plaintiff has the burden of proof on her
claims. Defendant has the burden aigdron its affirmative defense.

Proof by a preponderance of the evideneams the evidence is more convincing and
more probably true than not. If the evidencéoaany issue is evenly balanced, your finding u
that issue must be against thetpavho had the burden of proving it.

In determining whether an issue has beeved by a preponderance of the evidence,
should consider all the evidence having to dihwhat issue regardless of who produced it.

| will instruct you about the bden of proof in connection with the specific claims and

affirmative defenses.
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FINAL INSTRUCTION NO. 16

In this case, plaintiff idessica Glynn. Defendant is Cdf/Stockton. Plaintiff has
brought three different legalaims against defendant.

Each of plaintiff's claims are entitled your separate consideration. That is, you mus
decide independently as to each claim whethenpif is entitled to recover and, if so, the
amount.

That plaintiff may be entitled to your vection one claim does not mean that she is
necessarily entitled to cever on another claim.

On the other hand, that plaintiff does gain a verdict on one claim does not prevent

your awarding a verdict on another claim.

17
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FINAL INSTRUCTION NO. 17
In this civil suit, plaintiff is proceedg on three claims. These claims are for:
1. Gender/Pregnancy Discrimination in Violation of federal law, Title VII.

2. Gender/Pregnancy Discrimination inolation of California law, the Fair

Employment and Housing Act (FEHA).

3. Retaliatiorin Violation of California Labor Code §1102.5.
By way of background, pregnandiscrimination is one form of gender discrimination.

Plaintiff's claims are desdred in the following instruatins. Each claim involves a

distinct set of elements. Although the claimay have some elements in common, you should

consider each claim individuallyPlaintiff can succeed on any oclaim only if she proves all of

the elements of that claim.

claim.

The following instructions set forth theeehents that plaintiff must meet under each

18
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FINAL INSTRUCTION NO. 18
First Claim - Gender/Pregnancy Discrimination (Title VII)

Plaintiff's first claim against defendant adsehat her gender/pregnancy was a motiva
factor for defendant’s decisida discharge plaintiff. Defedant denies that plaintiff's
gender/pregnancy was a motivating factor for the defendant’s aletisdischarge plaintiff, and
further claims that the decision to discreaintiff was based on a lawful reason.

A motivating factor is adctor that played a part in the employment decision.

This instruction and nos. 23 and 24 applydor determination of this claim.

As to plaintiff's claim that her gender/pmegncy was a motivatingé€tor for defendant’s
decision to discharge her, plaintiff has thedsur of proving each of the following elements by
preponderance of the evidence:

1. That plaintiff was discharged by defendant; and

2. That plaintiff's gender/pregnancy was a motivating factaeii@ndant’s decision
to discharge plaintiff.

The parties agree that the first element is established.

If you find that plaintiff has fded to prove the second elemgyour verdict on this claim
should be for defendant.

If plaintiff has proved the second element, pid is entitled to your verdict, even if you
find that defendant’s conduct was also motdaby a lawful reason. If, however, defendant
proves by a preponderance of the evidence tHahdant would have made the same decisior
even if plaintiff's gender/pregmay had played no role in tieenployment decision, your verdic

on this claim should be for defendant.

19
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FINAL INSTRUCTION NO. 19
Second Claim — Gender/Pregueg Discrimination (FEHA)

Plaintiff's second claim against defendant is for gender/pregnancy discrimination in
violation of California law.This instruction and instruction nos. 20, 23 and 24 apply to your
determination of this claim.

To prevail on this claim, plaintiff mugtrove all of the following elements by a
preponderance of the evidence:

1. That defendant employed plaintiff;

2. That defendant discharged plaintiff;

3. That plaintiff's gender/pregnanaas a substantial motivating reason for
defendant to discharge plaintiff;

4, That plaintiff was harmed; and

5. That the defendant’s conduct was a tarigl factor in casing plaintiff's harm.

A “substantial motivating reason” is a reasoatthctually contributed to the decision to
discharge plaintiff. 1t must be more than a réenar trivial reason. It does not have to be the
only reason motivating the de@si to discharge plaintiff.

The parties agree that elements 1 and 2stablished, so you needly consider whethe

plaintiff has proved elements 3, 4 antlyba preponderance of the evidence.

20

=



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

FINAL INSTRUCTION NO. 20

Plaintiff claims that she was dischargest@use of her gender/pregnancy, which is an
unlawful discriminatory reasorDefendant claims that plaifftwas discharged for a lawful
reason. If you find that discrimination waswbstantial motivating reason for plaintiff's
discharge, you must then consider defedsstated reason for the discharge.

If you find that lawful reasons provided abstantial motivating reason for defendant’s
decision to discharge plaintiff, then you mdstermine whether defendant has proven that it
would have discharged plaintiff anyway at thmee it made its actual decision based on lawful
reasons, even if plaintiff's gender/pregnancyg b&ayed no role in defendant’s decision to
discharge plaintiff. In determining whetHawful reasons provided a substantial motivating
reason for defendant’s decision, determine whaitadlgtmotivated defendant, not what it migh
have been justified in doing.

If you find that defendant discharged plaintiff for a discriminatory reason, your verdi
the second claim should be for plaintiff, however, you find that defendant would have
discharged plaintiff anyway at that time for lawful reasons then plaintiff will not be entitled

monetary damages.

21
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FINAL INSTRUCTION NO. 21
Third Claim — Retaliation — Cal. Labor Code § 1102.5.
Plaintiff's Third Claim against defendant is for retaliation in violation of California lav
Plaintiff asserts that dendant discharged her in retaliatimn disclosing information of an
unlawful act or acts. This instruction aslmas instruction nos. 22, 23 and 24 apply to your
determination of this claim.
In order to establish this claim, phaiff must prove all of the following by a
preponderance of the evidence:
1. That defendant was plaintiff's employer;
2. That plaintiff had disclosed to a person with authority over her or an employg
with authority to investigate, discover, oragct legal violations or noncompliance that:
a. Defendant’s Outreach Worker employees (also known as “Peacekee
were not being properly paid inolation of Federal law, and/or

b. Information sharing practices bet@n the Peacekeepers and defendant

Police Department violated community members’ Constitutional rights.

3. That plaintiff had reasonable causéétieve that the information disclosed a
violation of a federal statute or the U.S. Constitution;

4. That defendant discharged plaintiff;

5. That plaintiff's disclosure of informatn was a contributing factor in defendant’
decision to discharge plaintiff;

6. That plaintiff was harmed; and

7. That defendant’s conduct was a suldsghfactor in causig plaintiff's harm.

It is not plaintiff’'s motivation for her discgure, but only the contenf that disclosure,
that determines whether the disclosure isqoiatd. A disclosure is protected even though

disclosing the information may berpaf plaintiff's job duties.
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FINAL INSTRUCTION NO. 22

On her Third Claim for retaliation only, evérmplaintiff proves bya preponderance of th
evidence that her disclosure of informatioranfunlawful act was a contributing factor to her
discharge, you should not award monetary dasagehis claim if defendant proves by clear

convincing evidence that it would have dischargkntiff anyway for legitimate, independent

reasons.

Proof by clear and convincing evidence negou must be persuaded by the evidence

that the claim or defense is highly probableisTi& a higher standard of proof than proof by a

preponderance of the evidence.
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FINAL INSTRUCTION NO. 23
In California, employment is presumed to be "at will." That means that an employer|
terminate an employee for no reason, or for a goad, mistaken, unwise, or even unfair reas

as long as its action is not for adiiminatory or realiatory reason.

24
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FINAL INSTRUCTION NO. 24
In this case, defendant claims the ultimatéinal decision talischarge plaintiff was
made by defendant’s City Manager Kurt Wilsdfven if Kurt Wilson did not hold any persona
discriminatory or retaliatory intent, defendamy still be liable for dicrimination under federal
or California law or for retaliabin under California law if plairffiproves both of the following:
1. That plaintiff's gender/pregnancy andfeporting of unlawfulhcts was a motivating
factor (for purposes of Title VII), sutastial motivating reason (for purposes of
FEHA), or a contributing faor (for purposes of retalian) for Christian Clegg’s

recommending to Mr. Wilson that plaintiff be terminated, and

2. That Christian Clegg’s recommendation torigate plaintiff was a motivating factor

(for purposes of Title VII), substantial motivating reason (for purposes of FEHA)
contributing factor (for purposes of retaigat) for Mr. Wilson’s decision to discharg

plaintiff.
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FINAL INSTRUCTION NO. 25

After instructing you about the plaintiff's claimsis the duty of theourt to instruct you
about the measure of damages. By instngcyiou on damages, the court does not mean to
suggest for which party yowerdict should be rendered.

If you find for plaintiff on one or more of héree claims, you musketermine plaintiff's
damages. Plaintiff has the burden of prouiiagnages by a preponderance of the evidence.
Damages means the amount of motieat will reasonably and fairlpompensate plaintiff for an
injury or loss you find was caused by dedant. You should consider the following:

1. The nature and exteof any injuries;

2. The loss of enjoyment of life experienced and with that reasonable probabili

be experienced in the future;

3. The mental, physical, and emotional pamal suffering experienced and that with

reasonable probability will be experienced in the future;
4, The reasonable value of wages and benlest up to the present time; and
5. The reasonable value of wages and benefits that with reasonable probability
be lost in the future.
It is for you to determine what damagesarfy, have been proved. Your award must b

based upon evidence and not upon speculatiompathy, passion, guesswork or conjecture.

26
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FINAL INSTRUCTION NO. 26

Plaintiff is not entitled t@ecover damages for economisdes that defendant proves by
preponderance of evidence that plaintiff couldéhavoided by returning to gainful employmer
as soon as it was reasonable for her to do so.

To calculate the amount of damagesyast lost wages and benefits you must:

1. Determine the amount plaintiff woulduyeaearned from her job she held with
defendant at the time she was injured; and

2. Subtract the amount plaiih earned or could have esd by returning to gainful
employment.

The resulting amount is plaintiff's deages for past lost earnings.

To prove that plaintiff failed to mitigate her damages concerning lost past earnings
defendant has the burden of proving by a preponderance of the evidence:

1. That plaintiff had available to her employment that was comparable, or
substantially similar, to plafiif's employment with defendant;

2. That plaintiff failed to use reasonable efforts to mitigate damages by failing t
comparable, or substantialymilar, employment; and

3. The amount by which damages would have been mitigated.

27
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FINAL INSTRUCTION NO. 27

An award for future economic damages nhesfor the present cash value of those
damages.

Noneconomic damages such as any injutaess of enjoyment of life and mental,
physical, and emotional pain and sufferingg aot reduced to present cash value.

Present cash value means the sum of maeeded now, which, when invested at a
reasonable rate of return, will pay future dgemat the times and in the amounts that you fin
the damages will be incurred would have been received.

The rate of return to be applied in detenmgnpresent cash value should be the interes
that can reasonably be expected from safe imagstis that can be made by a person of ording

prudence, who has ordinary fimaal experience and skill.

28

|®N

—+




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

FINAL INSTRUCTION NO. 28

When you calculate lost earnings, yghould use before-tax earnings.

29
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FINAL INSTRUCTION NO. 29
During deliberations, you will have to majeur decision based on what you recall of
evidence. You will not have a transcript of the trial.
Some of you have taken notisring the trial. Whether or not you took notes, you shc
rely on your own memory of what was said. Nodee only to assist your memory. You shou

not be overly influenced by the notes.
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FINAL INSTRUCTION NO. 30

When you begin your deliberations, you shaeliett one member of the jury as your
presiding juror. That person will preside ove tteliberations and spefk you here in court.

You will then discuss the case with youllde jurors to reach agreement if you can do
so. Your verdict must be unanimous.

Each of you must decide the case for gelff but you should do so only after you have
considered all of the evidencesdiissed it fully with the other juigy and listened to the views of
your fellow jurors.

Do not hesitate to change your opiniothié discussion persuades you that you shouldl.
Do not come to a decision simply because other jurors think it is right.

It is important that you attempt to reach anin@us verdict but, ofaurse, only if each of
you can do so after having made your own cammus decision. Do not change an honest

belief about the weight areffect of the evidencersply to reach a verdict.

31




FINAL INSTRUCTION NO. 31
Because you must base your verdict amythe evidence received in the case and on
these instructions, | remind youathyou must not be exposedaoy other information about the
case or to the issues it involveBxcept for discussing the eawith your fellow jurors during

your deliberations:
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The law requires these restrictions to enslieeparties have a famal based on the sam
evidence that each party has had an opporttmiggldress. A juror who violates these
restrictions jeopardizes the fairness of theseg@edings, and a mistriabuld resulthat would
require the entire trial processdtart over. If any juror is gosed to any outside information,

please notify the court immediately.

Do not communicate with anyone amy way and do not let anyone
else communicate with you in amyay about the merits of the case
or anything to do with it. This includes discussing the case in
person, in writing, by phone or eleatio means, via email, text
messaging, or any Internet chat room, blog, website or other
feature. This applies to commuating with your family members,
your employer, the media or press, and the people involved in the
trial. If you are aske or approached inng way about your jury
service or anything about this eayou must respond that you have
been ordered not to discuss thetteraand to report the contact to

the court.

Do not read, watch, or listen to any news or media accounts or
commentary about the case or dayt) to do with it; do not do any
research, such as consulting dindes, searching the Internet or
using other reference materiaégs)d do not make any investigation

or in any other way try taeehrn about the case on your own.
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FINAL INSTRUCTION NO. 32

If it becomes necessary during your delibersg to communicate with me, you may sepd
a note through the bailiff, signed by your presiding juror or by one or more members of thg jury.
No member of the jury should ewvattempt to communicate with regcept by a signed writing;|l
will communicate with any membeif the jury on anything concerning the case only in writing,
or here in open court. If you send out a questi will consult with theparties before answering
it, which may take some time. You may contiryeeir deliberations while waiting for the answer

to any question. Remember that you are ntgltanyone—including me—how the jury stand

o

numerically or otherwise, until after you haseached a unanimous verdict or have been

discharged. Do not disclose anye&abunt in any note to the court.
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FINAL INSTRUCTION NO. 33

A verdict form has been prepared for you. After you have reached unanimous agre

on a verdict, your presiding juror Wiill in the form that has ben given to you, sign and date i

and advise the court that you aradg to return to the courtroom.
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