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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RANDALL W. GRIMES, No. 2:15-cv-0530 MCE AC P
Plaintiff,
V. ORDER AND FINDINGS AND
RECOMMENDATIONS
MEYERS, et al.,
Defendants.

Plaintiff is a state prison@roceeding without counsel. Ri&ff seeks relief pursuant to
42 U.S.C. § 1983 and has requested leave to pracdedna pauperis pursuant to 28 U.S.C. §
1915. Plaintiff also seeks a preliminary injunaoticECF No. 6. This proceeding was referred
this court by Local Rule 302 pursuant to 28 U.S.C. 8§ 636(b)(2).

l. Application to Proceed In Forma Pauperis and Filing Fee

Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.
1915(a). ECF No. 2. Accordingly, the requespttoceed in forma pauperis will be granted.

Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.
1914(a), 1915(b)(1). By this order, plaintiff will be assessed an initial partial filing fee in
accordance with the provisions of 28 U.S.C. § 191(&]b By separate order, the court will dire
the appropriate agency to colléke initial partiaffiling fee from plaintiff's trust account and

forward it to the Clerk of the Court. Thereaftelaintiff will be obligated to make monthly
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payments of twenty percent of the preceding manticome credited to plaintiff's trust accour

These payments will be forwardi®y the appropriate agency t@t@lerk of the Court each timeg

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

[l StatutoryScreeningf Prisoner Complaints

The court is required to screen complalmsught by prisoners sdekg relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. 8§ 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). The court may, therefore, dismigdaam as frivolous when it is based on an
indisputably meritless legal theooy where the factual contentioaee clearly baseless. Neitzk
490 U.S. at 327. The critical inquiry is whetlaeconstitutional clan, however inartfully

pleaded, has an arguable legatl factual basis. See Jack v. Arizona, 885 F.2d 639, 640 (9t

Cir. 1989), superseded by statute as statédpez v. Smith, 203 F.3d 1122, 1130-31 (9th Cir

2000) (“[A] judge may dismiss [in forma paupgrclaims which are based on indisputably
meritless legal theories or whose factual conbastiare clearly baseless.”); Franklin, 745 F.2¢
1227.

Rule 8(a)(2) of the Federal Rules of ILRrocedure “requires only ‘a short and plain
statement of the claim showing that the pleaslentitled to relief,’ in order to ‘give the
defendant fair notice of whateh . . claim is and the grounds upon which it rests.” Bell Atla

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (gogtConley v. Gibson, 355 U.S. 41, 47 (195

In order to survive dismissal for failure to stat claim, a complaint must contain more than “g
formulaic recitation of the elements of a caasaction;” it must contain factual allegations
sufficient “to raise a right to relief above theesplative level.”_Bell Atlantic, 550 U.S. at 555.

However, “[s]pecific facts are not necessdhg statement [of facts] need only ‘give the
2
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defendant fair notice of whateh . . claim is and the grounds upon which it rests.” Erickson

Pardus, 551 U.S. 89, 93 (2007) (quoting Bell Ailgarb50 U.S. at 555, citations and internal

guotations marks omitted). In reviewing a complaint under this standard, the court must accept

true the allegations of the mplaint in question, Erickson, 551 U.S. at 93, and construe the

pleading in the light most favorable to thiaintiff. Scheuer v. Rhodes, 416 U.S. 232, 236

(1974), overruled on other grounds M3av. Scherer, 468 U.S. 183 (1984).

1. Complaint
Plaintiff alleges that he i®ndorsed to Corcoran SNY-EQ&cility and [he] do[es] not

want to go there since it is a dangerous pris&CF NO. 1 at 3. He claims that he fears bein
victimized if he is sent there, or anywherghe general population, besse he has acquired a |
of enemies in his sixteen years of incarcergthe does not know where many of his enemies
housed, and his “small stature causes other inn@tasget [him].” _Id. He seeks an order
preventing his transfer to Corcoran SNY-EOM® aquiring he be housed in a protective hous
unit at Corcoran until he igaroled in October 2015. Id.

V. Failure to State a Claim

Plaintiff alleges his impending transferanother prison puts hgafety in danger.

Prisoners have no liberty intastan avoiding beingransferred to another prison. Olim v.

Wakinekona, 461 U.S. 238, 245 (1983); Meachuf@ano, 427 U.S. 215, 225-27 (1976); Unite

States v. Brown, 59 F.3d 102, 105 (9th Cir.1995) ¢oeilam). However, “prison officials have

duty . . . to protect prisoners from violence & tfands of other prisoners.” Farmer v. Brennan,

511 U.S. 825, 833 (1994) (internal quotation marks and citation omitted). To establish a v
of this duty, the prisoner mushow first, that he was ingarated under conditions posing a
substantial risk of serious harm; and second,aflptson official knew of and was deliberately
indifferent to this risk._ld. at 834. Mere riggnce on the part of th@ison official is not
sufficient to establish liability, butather, the official’'s conduct istihave been wanton. Id. at
835.

Plaintiff's general fear of other inmates is ifisuent to allege a sulbantial risk of serious

harm. “[S]peculative and generalized fears of harm at the hamdsesfprisoners do not rise tg
3
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sufficiently substantial risk of serious harmam inmate’s] future health.” Williams v. Wood,

223 Fed. Appx. 670, 671 (9th Cir. 2007) (citing Farmer, 511 U.S. at 843). Even if plaintiff’s
claims were sufficient to establish a substantsd af harm, he has failed to allege that either
defendant knew anything about #léeged risk to his safety. Prdiff has failed to allege facts
sufficient to state a claim against defendanmnid, the complaint will be dismissed with leave to
amend.

Plaintiff is advised that in der to state a claim, he must allege facts sufficient to sho
that the transfer will create a substantial risk@fious harm and that the defendants were aw,
of the risk to plaintiff's safety.

V. Leave to Amend

U7

v
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If plaintiff chooses to amend the complaipigintiff must demonstrate how the conditiogns

about which he complains resulted in a deprovadf plaintiff's constitdional rights. _Rizzo v.

Goode, 423 U.S. 362, 371 (1976). Also, the complaunst allege in specific terms how each

named defendant is involvedd. | There can be no liability undé2 U.S.C. 8§ 1983 unless there i

some affirmative link or conndon between a defendant’s actiarsd the claimed deprivation.

Id.; May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 1980); Johnson v. Duffy, 588 F.2d 740, 1

(9th Cir. 1978). Furthermore, vague and conclusory allegations of offeniatipation in civil

rights violations are not suffient. Ivey v. Board of Regents, 673 F.2d 266, 268 (9th Cir. 198

In addition, plaintiff is informed that the gd cannot refer to a prior pleading in order t
make plaintiff's amended complaint complete. Local Rule 220 requires that an amended
complaint be complete in itself without referemgeny prior pleading. Ti& requirement exists
because, as a general rule, an amended comglgiatsedes the original complaint. See Lou
Rhay, 375 F.2d 55, 57 (9th Cir. 1967). Once plHifikes an amended congint, the original
pleading no longer serves any function in the cdserefore, in an amended complaint, as in
original complaint, each claim and the invatvent of each defendant must be sufficiently
alleged.

VI. Motion for Preliminary Injunction

On April 5, 2015, plaintiff filed a motion for pliminary injunction in which he seeks a
4
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court order to prevent any transfer to a sersiigeds yard or EOP facility at Corcoran State
Prison and to require that he remain housedpsychiatric secured tior protective housing
unit until his release in October 2015. ECF No. 6.

In order for the court to ba&ble to grant a motion for gm@inary injunction, the moving
party must demonstrate that (1) it is likelystacceed on the merits; (2)s likely to suffer
irreparable harm in the absence of preliminary g8 the balance of edes tips in its favor;

and (4) that the relief sought istime public interest. Winter Watural Res. Def. Council, Inc.,

555 U.S. 7, 20 (2008). The Ninth Circuit has heklt thjunctive relief may issue, even if the

moving party cannot show a likelihood of successhemmerits, if “serious questions going to the

merits and a balance of hardships that tipsphaowards the plaintiff can support issuance of
preliminary injunction, so long dke plaintiff also shows thatéhe is a likelihooaf irreparable

injury and that the injunction is the public interest.”_Alliance for the Wild Rockies v. Cottre

632 F.3d 1127, 1135 (9th Cir. 2011) (internal quotationtted). Under either formulation of th

principles, preliminary injunctive relief shoulek denied if the probability of success on the

merits is low._See Johnson v. California 8t&d. of Accountancy, 72 F.3d 1427, 1430 (9th Cjr.

1995) (“[E]ven if the balance of hardships tipscetledly in favor of the moving party, it must |

shown as an irreducible minimum that thera fair chance of success on the merits.” (quotin

Martin v. Int’l Olympic Comm., 740 F.2d 670, 675 (9th Cir. 1984))).
The court cannot, at this juncture, determwirether plaintiff is likely to succeed on the

merits. Moreover, plaintiff must do more thategk imminent harm; he must also demonstra

immediate threatened injury. Caribbean MarEerv. v. Baldridge, 844 F.2d 668, 674 (9th Cir.

1988). In other words, a plaintiff must show alrer immediate threag likelihood of substantia

and immediate irreparable injury. Gomez v. Vernon, 255 F.3d 1118, 1129 (9th Cir. 2001)

(quotation and citation omittedYSpeculative injury does nobastitute irreparable injury

sufficient to warrant granting@eliminary injunction.” _Carriban Marine Serv., 844 F.3d at 6]

(quoting_Goldie’s Bookstore, tnv. Superior Court, 739 Zd 466, 472 (9th Cir. 1984)).

In his motion for injunction, plaintiff claims #t he is in danger because of a 1987 rap

conviction. ECF No. 6 at 2. &htiff alleges that this comtion causes trouble with other
5
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prisoners and the “heated malicaggt him could cause him totgessaulted.” _Id. However,
plaintiff fails to identify any specific threats tostsafety and instead cites only a generalized |
of other inmates. Id. It isnclear how his allegations of paienisconduct and prosecutorial b
(id. at 3-4) relate to kirequest to be housedaaparticular type of pran unit. Plaintiff has not
alleged a real and immediate threatened inquiriyreparable injury; he has only alleged
speculative injury based on a gealdear of other inmates. Because plaintiff has not made
sufficient allegations in support of his requistpreliminary injunction, the court will
recommend his motion be denied.

In accordance with the abov&,|S HEREBY ORDERED that:

1. Plaintiff's request for leave to proceedorma pauperis (ECF No. 2) is granted.

2. Plaintiff is obligated to pay the statytdiling fee of $350.00 for this action. Plaintiff
is assessed an initial partial filing feeaiccordance with the provisions of 28 U.S.C.
8 1915(b)(1). All fees shall mllected and paid in accordanegh this court’s order to the
Director of the California Department of Corrections and Rehalulitdtied concurrently
herewith.

3. Plaintiff’'s complaint is dismissed.

4. Within thirty days from the date of thesder, plaintiff shall sbmit an original and ong

copy of the Amended Complaint. Plaintiff's amended complaialt sbmply with the
requirements of the Civil Rights Act, the FederaleRwof Civil Procedure, and the Local Rules

Practice. The amended complaint must also tieadocket number assigphto this case and

must be labeled “First Amended Complaint.” Failure to file an amended complaint in accordanc

with this order will result in a recomendation that this action be dismissed.
IT IS FURTHER RECOMMENDED that plaifits motion for preliminary injunction
(ECF No. 6) be denied.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, any party may file written

objections with the court and sera copy on all parties. Suatldocument should be captioned
6
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“Objections to Magistrate Judge’s Findirlysd Recommendations.” Any response to the
objections shall be served anlgd within fourteen days afteservice of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: June 1, 2015 _ -
MP‘I—-——M
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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