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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | XAVIER KERESTESY, No. 2:15-cv-0545 MCE AC P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | STATE OF CALIFORNIA,
15 Respondent.
16
17 l. Introduction
18 Petitioner is a California prisoner, presentigarcerated at Deu®locational Institution
19 | (DVI)in Tracy. Petitioner procesdro se with a petition for wrdf habeas corpus pursuant to
20 | 28 U.S.C. § 2254. ECF No. 1. On July 2016, petitioner moved faelease on his own
21 | recognizance pending resolution of his halgs#ion. ECF No. 28. Respondent State of
22 | California opposes petitioner’slease, ECF No. 30, and petitiorteas replied, ECF No. 32. For
23 | the following reasons, this court recommends that petitioner’s motion be denied.
24 | 1
25
! Following a final decision on the instant motittimberly A. Seibel, Acting Warden of Deue
26 | Vocational Institution, will be substituted as resdent herein. A federal petition for writ of
habeas corpus must name as respondentdteedticer having custody of petitioner. See 28
27 | U.S.C. § 2254; Rule 2(a), Rules Governing $ecfl254 Cases in the U.S. District Courts; Sniith
v. ldaho, 392 F.3d 350, 354-55 (9th Cir. 2004arBy v. California Supreme Court, 21 F.3d
28 | 359, 360 (9th Cir. 1994).
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[l. Background

Prior to petitioner’'s October 2016 transfer to DVI and the custody of the California
Department of Corrections and Rehabildat(CDCR), petitioner was in the custody of the
Oregon Department of Correctio(@DOC) and incarcerated inglOregon State Penitentiary it
Salem. Petitioner was incarcerated in Oregosymant to his October 27, 2011 convictions on
felony counts of “encouraging child sexual abused sentence to 45 months in prison and th
years supervised release. See ECF No. 12 at 33 (CT), 128 (Cal. Ct. of App. Dec. 10, 201
Opinion).

On November 5, 2012, while serving the Gregentence, pldiiff was temporarily
transferred to California where péed guilty to two felony counts of lewd or lascivious acts u
a child. _See ECF No. 12 at 29-32 (CT);atl56-62 (RT). On December 10, 2012, the Tehan
County Superior Court sentengeetitioner to a five-year term in state prison and mandatory
parole term of five years. ECF No. 12 at&Y-46-8 (CT),id. at 63-6(RT); see also ECF No.
12 at 87-8.

Petitioner filed his petition for writ of habeas corpus in this court on March 9, 2015,
incarcerated in Oregon. On July 11, 2016, threaths before his transfer to California,
petitioner filed the pending motn for release on his own recogance, subject to a bail hearin
and surety bond if necessary, pending resolutidnsohabeas petition. In support of his motio
petitioner contends th&t]here is substantial question tsthe constitutionality of [his]
sentence;” “denial of bail could leave hmithout any remedy to avoid serving an illegal

sentence;” petitioner’s wife and children, who live in Salem, “are in a financial crisis and

desperately in need of his fimaal support;” petitionedoes not present a flight risk because he

“has strong ties in the community and as &hansl and father;” petitioner does not present a
danger to the community because the events lymaghis California convictions and sentence
“took place back around 2002-2003 and 8 or 9ybafore any charges were brought against
petitioner,” during which time he “maintainedesidence and employment . . . [and] was a
responsible, contributing member of tesmmunity[.]” ECF No. 28 at 1-2.

Respondent opposes petitioner’s motion orgtieeinds that jurisdiction is absent and,
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alternatively, that his underlying petition laakerit and petitioner’s current circumstances are

not extraordinary. ECF No. 30. Petitiorm#rallenges these grounds. ECF No. 32.

1"l. The Parties’Arguments

Respondent initially contends that this casinvithout jurisdiction taconsider petitioner’s
motion for pre-decision release. Respondergsttat the Ninth Circuit Court of Appeals
expressly side-stepped this question indiRoe, 257 F.3d 1077, 1080 (9th Cir. 2001) (“[w]e
need not, and specifically do not, resolve this i¢eday”). Respondent carids that “the font
of this court’s power is 28 U.S.C. § 2241, whasesdiction depends, fitson the existence of
illegal custody,” the only potentially applicable portion providingttiine petitioner “is in custod
in violation of the Constitution daws or treaties of the United States,” 28 U.S.C. 82241(c),
which respondent asserts petitiorgeclearly not. ECF No. 3& 1-2. Alternatively, respondent
relies on the presumed standard in Roe to contend that it is not met in the instant case, be
petitioner’s claims lack merit and hidexded special circumstances are not unique.

Petitioner contends thatishcourt has authority to lease him under 28 U.S.C. § 2254
pending a decision on the meritshis petition because, as the Nmtn District found, “all of the
other circuit courts that hawiecided the issue have concludleal the district court indeed

possesses such authority.” Hall v. S.F. Sigp&ourt, 2010 WL 890044t *2, 2010 U.S. Dist.

LEXIS 33030 (N.D. Cal. Mar. 8, 2010See ECF No. 32 at 2. Apptg the factors identified in
these cases and presumed in Roe, petitioner contends that he has a high probably of prey
the merits of his petition, which may leadrésentencing, including edit for time served; and
that his circumstances are extraordinary duedditfancial and emotional needs of his family.
IV.  Analysis
Petitioner’s reliance on the dsmins of other circuit couris misplaced. This court is

bound by the authority of the Ninth Circuit. €5e.g. United States v. aira, 2016 U.S. Dist.

LEXIS 31210, at *4 (D. Haw. Mar. 10, 2016) (“Natistanding Hall and its reliance on the ol
of-Circuit cases cited therein, this Court declitieaddress the merits Bletitioner’s bail requesit
in the absence of definitive glance from the Ninth Circuit reghing the scope of this Court’s

bail authority, inherent or otherwise.”). In &dhe Ninth Circuit “[a]Jssum[ed], arguendo, that
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district court has the authoritg release a state prisoner ol panding resolution of habeas
proceedings in extraordinary cases . . . invohdpgcial circumstances or a high probability o
success.” 257 F.3d at 1080 (citation and irgequotation marks omitted). Applying this
standard, the Court of Appealsagted the petition for writ of mandate filed by the warden to
vacate the district court’s release of petitiaren bail pending a decision on his Section 2254
petition. Even in Hall, the district court denige motion for release, finding a low probability
of success on the merits of petitioner’s claims despite several exceptional circumstances.
2010 WL 890044, at *13, 2010 U.S. Dist. LEXIS 33030.

Following the Ninth Circuit’s lead in Roe, thesurt will assume whout deciding that it
has authority to grant petitiorie request under Section 2254, u@oshowing that this is an
“extraordinary case” involving “special circumstas or a high probability of success.” Roe &

1080. See Montue v. Stainer, 2014 WL 689268 *1, 2014 U.S. Dist. LEXIS 168274

(E.D. Cal. Dec. 4, 2014) (Case No. 1:14-0¥231 AWI SMS HC) (“The federal court’s
authority to release a statagamer on recognizance or suratythe course of a habeas
proceeding derives from the power of the writlitse(collecting cases.) Respondent’s argum
under Section 2241 isapposite.

Petitioner relies on two of ¢hclaims in his petition targue that his case has a high
probability of success. The first claim is thag thal court failed to inform petitioner that he
would be sentenced to a five-year mandatorglpaerm, thus rendering his guilty plea, which
included agreement to a three-year parat@ tenvoluntary. Within the Ninth Circuit, a
“mandatory parole term” is considered a “direct consequence” of a guilty plea of which the
defendant must be informed to render his plea voluntary and intelligent under federal due

standards. Carter v. McCarthy, 806 F2d 1373 (Bth1986), cert. denied, 484 U.S. 870 (1987

However, as recognized by several federal distoctts, “the Supreme Court has not squarely
addressed whether a defendant must be advised of a parole term as a consequence of a

plea.” Harris v. Montgomery, 2016 WL 60690@8*7 (C.D. Cal. Aug. 3, 2016), report and

recommendation adopted, 2004 6068096 (C.D. Cal. Oct. 14, 2016) (Case No. 11-cv-751¢

JVS (JPR)). In the absenceabéarly established Supreme Coauthority supporting petitioner
4
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claim, he cannot establish thkdlihood of success on this clafm.

The second claim relied on pegtitioner is the refusal ¢dhe Tehama County Superior
Court to permit his California sesrice to run concurrélg with his Oregon sentence. Claims of
state sentencing error are not cognizable irdard habeas action. “The decision whether to
impose sentences concurrentlyconsecutively is a matter of statriminal procedure and is not

within the purview of federal habeas corpugéacoperdo v. Demosthenes, 37 F.3d 504, 507 [9th

Cir. 1994) (citing Ramirez v. Arizona, 437 F.2d 119, 120 (9th Cir. 1971); see also Souch v

Schaivo, 289 F.3d 616, 623 (9th Cir. 2002)gause the trial court actually hatmbolute
discretion to impose either consecutive or concuri@tences|,] ... neither an alleged abuse of
discretion by the trial court iohoosing consecutive sentences, nerttlal court’salleged failure
to list reasons for imposing consecutive sentencedpcamnthe basis for federal habeas relief.’
(Original emphasis; citations omitted). “[F]edehabeas corpus relief doaot lie for errors of

state law.” Estelle v. McGuire, 502 U.62, 67 (1991) (quoting Lewis v. Jeffers, 497 U.S. 764,

780 (1990)). For these reasons, petitioner hasstablished the likelihood of success on this
claim.

Petitioner also contends that he may betledtto credit for time served for the 272 days
he was in California’s custody peing the judgment on his convimh and sentence. This time
was credited to petitioner’'s Oregon sentence theck is no authority for permitting petitioner to

obtain double credit. As with the previous clathis is a matter of state law and therefore do

11
(7]

not provide a basis fdederal habeas relief.
For these several reasons, the court finds that petitioner has not demonstrated a high
probability of success on his habeas petition.

The court further finds thagtetitioner has not demonstratetther special circumstances

rendering this an exceptional case supporting pre-decision release. The circumstances faced b

2 The parties spar over the significanc&agteurn v. Adams, 638 Fed. Appx. 468, 468-69 (9th
Cir. 2016), cited by respondent. See ECF 3@at 3 n.2. Although plaintiff accurately
distinguishes the facts of that case, Saetmsucited and has been considered only for its
recognition that there is no claestablished Supreme Coprecedent establishing that the
length of a parole term is a direct consequenaegifilty plea subject tdue process protections.
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petitioner’s family, while compelling, are not unigamong the families of prisoners. There ig no
fair way to distinguish among such families lthea considerations of finances and emotional
distress. Additionally, although petitioner may pagsent a high flight risk, the nature of his
crimes render him a danger to the communiwr do petitioner’'s arguments support a finding of
exceptional circumstances under more traditional mea3ufés. court finds no unreasonable
delay in the processing of petitiateehabeas petition. Petitionkas served only three months pf
his five-year California sentene@ad his petition for writ of hadas corpus will soon be decided
by this court.

V. Conclusion

Accordingly, IT IS HEREBY RECOMMENDE that petitioner’s motion for release on
his own recognizance pending a decision on thétsnafrhis habeas petition, ECF No. 28, be

denied.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuant to the prons of 28 U.S.C. § 636(b)(l). Withtan daysafter
being served with these findingad recommendations, any partyynfide written objections with
the court and serve a copy ongadrties. Such a document shibbke captioned “Objections to
Magistrate Judge’s Findings and RecommendatioAsy response to #hobjections shall be
filed and served withiseven daysafter service othe objectionsDue to exigencies in the
court’s calendar, no extensions of time will be granted. The parties are advidehat failure to
i

i

i

% “In its discretion, a court may find exd&mal circumstances when (1) a petitioner
demonstrates a health exigency that cannot peoppately addressed prison; (2) processing ¢
the petition has been delayed for an unconscier#bke period; or (3) an extraordinary claim
could not be resolved before the court could detepcollateral review."Montue v. Stainer,
supra, 2014 WL 6892692, at *3, 2014 U.S. DidEXIS 168274 (citations omitted).

* Petitioner is informed that in order to alot the district judge’sdependent review and
preserve issues for appeal, he need onltiigethe findings and recommendations to which h
objects. There is no need to reproduce his arguments on the issues.
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file objections within the specified time may waihe right to appeal the Birict Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 24, 2017 ; -
mp-:——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




