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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

WILLIAM DENNIS DUNNE, No. 2:15-cv-0549-JAM-EFB P

Petitioner,

VS. FINDINGS AND RECOMMENDATIONS

STEPHEN LANGFORD,

Respondent.

Petitioner is a federal prisoner proceedinthout counsel with a petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2241cl&ims that the Bureau of Prisons (BOP)
erroneously calculated his mandgteelease date in violatn of 18 U.S.C8§ 4206(d). Upon
careful consideration of the radoand the applicable law, ippears that the BOP has properly
applied section 4206(d) and it is recommendedphttioner’s application for habeas corpus
relief be denied.
|. Background

Petitioner was convicted in 1980 of three dswf armed bank robbery and conspiracy
effect the escape of a federal prisoner. He was sentenced to three consecutive 25 year te
the robbery convictions and a 5 year term fordbwiespiracy conviction, tbe served concurrent
with any sentence to be imposed by the StaWadhington. ECF No. 13 at 2. On Septembe

15, 1980, the State of Washington sentenced petittoreetotal prison terrof 15 years for the
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offenses of escape in the first degree, possesdia machine gun, and taking and riding a ma
vehicle without the owner’s permissionid.; ECF No. 1 at 17.

Four years after his 1980 convictions, fi@tier again sustaineawvictions for serious
federal felonies. In 1984, he was sentencdtierMiddle District ofPennsylvania to a total
prison term of 15 years for attempted escape &dhS. penitentiary, aiding and assisting the

attempted escape of another inmate, and coneeyaira weapon within a U.S. penitentiary.

tor

ECF No. 13 at 2-3. That sentence consisted ofeab consecutive term of confinement, a 5 year

concurrent term of confinement, and ayBar consecutive term of confinemend. at 3. Thus,
the totality of petitioner’'s sentences consist of three terms of 25 years, two 5 year terms (d
running concurrently with petitioner’s statearceration), and one 10 year term, all running
consecutively to each other, plusadditional 5 year concurrent terrd.
ll. Preliminary Matters
A. Standard of Review Applicable to Chims Brought Pursuant to 28 U.S.C. § 2241
Relief by way of a writ of habeas corpemtends to a prisoner in custody under the
authority of the United States who shows thiatcustody violates the Constitution, laws, or

treaties of the United States. 28 U.S.C. § 2243)c)A federal prisoner who challenges the

validity or constitutionality of his underlying conviction must file a petition for writ of habeas

corpus pursuant to 28 U.S.C. § 2258ephens v. Herrer@d64 F.3d 895, 897 (9th Cir. 2006).
federal prisoner challenging the manner, locatwrgonditions of the execution of a sentence
petitioner does here, must briagetition for writ of habeasorpus under 28 U.S.C. § 2241.
Hernandez v. Campbel04 F.3d 861, 864-65 (9th Cir. 2006¢e also Harrison v. Ollisgb19
F.3d 952, 956 (9th Cir. 2008).

B. Proper Respondent

G.J. Bissett was previously named as thpaedent. In a habeas challenge, “the prop
respondent is the warden of the facilithere the prisoner is being heldRumsfeld v. Padilla

542 U.S. 426, 435 (2004 5ee also Braden v. 30th JudicCircuit Court of Kentucky410 U.S.

! petitioner satisfied his seasentence on March 18, 1991. Bdd- 13 at 2; ECF No. 1 &
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484, 494-95 (1973) (stating, in a habeas corptisrapursuant to 28 U.S.C. § 2241, “The writ
habeas corpus does not act ugmnprisoner who seeks relief, but upon the person who hold
in what is alleged to be unlawful custody”). iBeher is currently an inmate at Lompoc Feder
Correctional Complex (Lompoc) in Santa Barbardif@aia. The wardermf that facility is
Stephen Langford. Accordingly, the court nsubstitutes Warden Stephen Langford as the
respondent in this action.

C. Venue

Pursuant to 28 U.S.C. § 2241(d), a petitiongfavrit of habeas corpus must be brought
the district court where the petitier is confined or in the digtt where he was convicted and
sentenced. Venue was propethia Eastern District of California when this action was filed
because petitioner was then incarcerated aHe@ong, which is in the Eastern District.
Although petitioner has since been transferreldoimpoc, which is in th Central District of
California, this court may cdimue to exercise jurisdictioover this actia, notwithstanding
petitioner’s transferSee Francis v. Riso894 F.2d 353, 354 (9th Cir. 1990) (*“[J]urisdiction

attaches on the initial filing for habeas corpugfeand it is not destryed by a transfer of the

petitioner and the accompanying custodial change™) (qu@&angillanes v. United States Paroje

Comm’n 754 F.2d 887, 888 (10th Cir. 1985cord Smith v. Campbel50 F.2d 829, 834 (9tk
Cir. 1971) (“We hold that by reason of the fttat the petitioner and his custodian, his
immediate commanding officer, were within the terébjurisdiction of thedistrict court at the
time the petition for writ of habeas corpussiéed, the district court had jurisdiction to
determine the merits of the litigation . . . suhsag involuntary removal of the petitioner from
the district does not defeatathjurisdiction when those havimgesent custody of the petitioner
are subject to the process o¢ ttourt”). Accordingly, venue ngains proper in this district.
lll. Petitioner’s Claim

Petitioner’s sole ground for federal habeas retidfis claim that the BOP’s calculation
his mandatory release date violates 18 U.8.4206(d). Although it was pealed subsequent t
petitioner’s offenses, that section pided at the relevant times that:
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(d) Any prisoner, serving a sentence of fiveags or longer, who is
not earlier released under thsection or any d&ter applicable
provision of law, sh&lbe released on parokfter having served
two-thirds of each consecutive teonterms, or after serving thirty
years of each consecutive termterms of more than forty-five
years including any life term, whichever is earlier.

18 U.S.C. § 4206(d).
Using this provision, the BOP computeetitioner's mandatory release date by
“calculating two-thirds of each consecutive terounding those totals into the nearest month

and adding the results.” ECF No. 13 at 3 w3, the BOP computed petitioner's mandatory

release date based on a calculation of two/tlufaésach of petitioner’'s separate sentences, and

not on his aggregate term of yeald. at 8, 26. This resulted inralease date of July 17, 2049.
Id.; ECF No. 1 at 26. The BOP states, howetlat “petitioner is projected to obtain good
conduct time and other credits ohg his confinement that would reduce his effective senteng
and therefore advance this effectivenuiatory parole date to April 1, 2043.ECF No. 13 at 3.
Petitioner argues that a plaiading of 8§ 4206(d) shows thtae BOP must aggregate h
various sentences into one sectnf 95 years and then apple tlatter phrase (involving the 3
year cap) to that aggregate samte. He reasons that becahiseaggregate sentence is longer
than 45 years, he must be released after seBdngpars of his 95 year qgpgate term. He argu
that, under the language of the statute, the 30gaaapplies to “30 years of terms aggregatin
to more than 45 years,” as well as to “30 yedrsach term of more than 45 years.” ECF No.
at 4. Put another way, petitioner contés that 8 4206(d) “directs thdease of prisoners such g
petitioner who have served 30 years on sentesuEs as petitioner’s 95 year aggregate.” EC

No. 1 at 10. He explains that “the disputeehigoils down to whethehis statutory language

applies to consecutive terms @ars individually or consecutivertes of years as an aggregate.

ECF No. 16 at 4. Petitioner says that his integti@en of the statute “gives effect to all the
statute’s words without being tortw® or grammatically incorrect.ld. He states, “my

contention is that the calcuian is simple: 18 March 1986 plus 30 years equals 18 March 20

2 |t appears that petitionerstual release date will depend@erdits that are yet to be
determined and will be finalized closerttee date of his projected release.
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ECF No. 1 at 3.
Petitioner disputes the BOP'’s interpretatodithe statute, whicassumes that because

none of petitioner’'s sentences wérager than 45 years, the $0ar sentence cap contained in

D
o

the final phrase of § 420@) is not applicableld. at 9. Petitioner notes that the BOP calculatg
his parole eligibility date and good time credits on his “aggregate sentence” but calculated| his
release date on his “stacked” or “dis-aggregated” sentddcat 8-9. He argues that this is
“inconsistent” and unfairld. at 12. In essence, petitiarie arguing that the BOP should
aggregate his sentences into one 95-year, t@hich would qualify him under 18 U.S.C.
§ 4206(d) to a 30 year maximum sentence.

Petitioner filed several unsuccessful admraiste grievances with respect to his claim
that he is entitled to releaaéter serving only 30 years in prisoln a response to one of those

grievances, petitioner was advised as follows:

Pursuant to 18 U.S.C. § 4206@hd 28 C.F.R. § 2.53(a), an “old
law” inmate must be considered for parole after serving two-thirds
of eachconsecutive term or terms. That is, the two-thirds date for
an aggregate term consisting of multiple consecutive terms is
established by totaling two-thirdsf each individual, underlying
term. Thus, even though 18 UCS.§8 4206(d) provides that the
two-thirds date foran individual term exceeding 45 yearss 30

years, when the aggregate of multiple consecutive individual terms
exceeds 45 years, the two-thirds date may nonetheless be more than
30 years.

ECF No. 1 at 20 (emphasis added).

Petitioner cites numerous cases to illusthaseargument thatonsecutive sentences
should be aggregated in order to determindemse date under § 4206(d). In order of citation,
those cases includ&rant v. Huntey 166 F.2d 673, 674 (10th Cir. 1948)nth Circuit held that
“the imprisonment of one seng consecutive sentences is coastd a single term, consisting pf
the aggregate of such sentences foptimpose of computing good time allowancéi;Cray v.
United States Board of Parglb42 F.2d 558, 569 (10th Cir. 1976) (Tre€ircuit held that “under
statute providing that a federal prisoner is cozr@d released from the jurisdiction of the parole
board 180 days prior to the end of the maximum term or terms for which he was committed,

parolee was not entitled to 180 days off each fdiir sentences insofar as parole supervisign
5
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was concerned”)Garlotte v. Fordice515 U.S. 39 (1995) (United S¢éatSupreme Court held thiat
a “petitioner who is serving consecutive stateteeces is ‘in custody’ and may attack the
sentence scheduled to run fisten after it has expired, untll aentences have been served”)

Brown v. Kearney302 F.2d 22 (5th Cir. 1962) (Fifth Ciricteld that a “federal prisoner, who

was sentenced by two different federal courts for two different offenses to serve two consecutive

sentences, did not commence to serve the second sentence on the date upon which he wpuld h

been entitled to mandatory release fromfitst, were it the only sentence, for purpose of
determining period of time to which he svaubject to supervision as a parole&)’)s. ex rel.
Klein v. Kenton327 F.2d 229 (2d Cir. 1964) (“a fedepaisoner, who was sentenced and
committed to three consecutive two-year teramgl who as result of accumulation of 576 days

‘good time’ and 90 days ‘meritorious' time wakessed subject to supervision on February 17

1962, was properly recommitted to prison on April 2, 1963 as parole violator as against
contention that his first term ‘ended’ on cdetpn of two years less ‘good time’ and that
prisoner in effect had lected’ to spend in prison the tirdeducted from his first sentence”);
Rutledge v. United State230 F.3d 1041, 1048 (7th Cir. 2000) (“Our prior cases permitting
district courts to increase sentences for paldicconvictions aftea successful 8 2255 motion
support this holding, though thedecisions are not exactly angbus since vacated conviction$
were not involved” because “the word “sentenice8 2255 refers to the entire package of terms
that the defendant receives fos convictions”). Petitioner sb cites 18 U.S.C. 83584, which
provides that “multiple terms of imprisonment amelet to run consecutively or concurrently shal
be treated for administrative purposes as a siagjgregate term of imprisonment.” None of
cited authorities address the sfiedssue presented in petitieris § 2241 petition and therefore
do not dictate the rekthere.

Petitioneralsoargues that a footnote itnited States v. Addonizid42 U.S. 178 (1979)
supports his interpretation of 8 4206(d). Alddoniziqg the Supreme Court held that prisoners
could not bring a collateral attack under2&.C. § 2255 on the ground that a post-sentencing
change in the policies of the United $&Parole Commission prolonged their actual

imprisonment beyond that intended by the sentengidge. In a footnote, the court stated:
6
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A federal prisoner is entitled toelease at the expiration of his
maximum sentence less “good time” computed according to 18
U.S.C. 8§ 4161 In addition, any prisoner sentenced to more than 5
years' imprisonment is entitled tbe released on parole after
serving two-thirds of each consecutive term or 30 years, whichever
is first, unless the Commission determines that the prisoner “has
seriously or frequently violated stitution rules” or that there is a
reasonable probability that he wd commit further crimes. 18
U.S.C. § 4206(d).

Id. (emphasis added). Petitioner argues thatahiguage supports his contention that all of hi
consecutive terms must be aggregated tergene his release date under § 4206. Although t
language in this footnote, siding alone, could be construedstgpport petitioner's argument,
neither the holding i\ddonizioor dicta in the footnote amaifficient to support petitioner’s
assertion that his convictions silbe aggregated for purposesietermining his sentence unde
§ 4206(d).

The government argues that the 30 year mangatdtease date contained in 8 4206(d)
only applicable as it “relates &ach individual consecutive tewhconfinement rather than a
petitioner’s aggregate sentence.” ECF No. 12 athe government explains that where a
prisoner is serving multiple consecutive sengnof imprisonment, le proper calculation
involves adding two-thirds of the total sentence for each consecutive term (provided the te
45 years or less) to determine an inmate’s parole eligibility daéde &t 6. According to the
government, petitioner’s contentitimat his consecutivetes be aggregated into one term of
more than 45 years for purposes of determinisgdlease date ignore®tplain language of the
statute and is an incorrect reading of its terffise government argues that the 30 year sente
limit contained in the second phrase of § 4206(by comes into play i& prisoner has received
an individual sentence of more than 45 yeatsmgth. The governmefurther argues that the
BOP correctly determined petitioner’s reledsg¢e by calculating twthirds of each of
petitioner’s consecutive terms and adding ¢hosmbers together,gtead of aggregating
petitioner’s individual serinces into one term of more thany&ars and setting his release da
at a total of 30 yeardd. at 6-7.

In support of its arguments, the government diiesmro v. RiosNo. 1:11-cv-234 SKO

HC, 2014 WL 467130 (E.D. Cal. Feb. 5, 2014) &rdschner v. United States parole Commn
7
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No. 06-cv-0295 CW HC, 2009 W800948 (E.D. Cal. 2009). lamarq the petitioner received

four murder convictions and was sentenceftw life terms. 2014 WL 467130, at *2. He wa$

also sentenced to a term of 50 years imprisonimene count of conspiracy to commit murd

Id. In determining his sentence, the BOP hadrexously treated petitioner’s four life sentence

terms as running concurrently instead of consecuti@etiyhad set his releasdealat thirty years.
Subsequently, the BOP recognized its mistakerarsntenced petitionen the basis of four
consecutive life terms, for a tbtaf 120 years in prison. Amarogred that the longer release
date was incorrect. The magistrate judgeatgyd Amaro’s arguments, concluding that pursua
to 18 U.S.C. § 4206(d), the BOP correctly calculgietitioner’s release date “based on thirty
(30) years for each of four (4) constea terms, for a total of 120 yearsld. at 5. Thus,
because Amaro received four congec life sentences, he was mdigible to be released until
he had served 30 years on each life term, for a total of 120 years..

In Greschnerthe petitioner was sentegd to a term of lifemprisonment on count one
and life imprisonment on count two. 2009 W0®48, at *1. Greschner challenged the failur
of the United States Parole Commission to grantganole at his parole suitability hearing or t
award him credit on his federal sentence for time served on his state seidernoepertinent
part, the magistrate judge determined thetitioner's sentence wasrrectly calculated,

reasoning:

Under 18 U.S.C. § 4206(d) (repealed 1987), in effect at the time
Petitioner was sentenced, any prisoserving a sentence of life,
who was not released earlier, shaé released on parole after
serving thirty years on each consecutive life term. Because
Petitioner is serving two conseotilife sentences, his mandatory
parole date is 2055, sixty yearsemfhe began serving his federal
sentence.

Id. at *5. Thus, in botlhmaroandGreschnerthe petitioners were not eligible to be released

1%
—_
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nt

until they had served 30 years on each life sentence (i.e., 30 years multiplied by the number of |

sentences received). Their sesEnwere not capped at 30 years.
This court agrees with the governmérdt the BOP’s calcuten of petitioner’s
mandatory release date does not violate 18 U&4206(d). Pursuant topdain reading of that

code section, a prisoner is entitled to the 30 geatence cap only if hé¥s receives a sentence
8
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of more than 45 years or a lifeite Petitioner did not receiveny sentence of more than forty-

five years, nor did he receive a life term. Accordingly, he is not entitlezldase after 30 years.

Because all of petitioner’'s terms are for less th&dif45 years, he is entitled to release only
after serving two-thirds of “each consecutive tériNothing in the language of the statute
instructs that consecugverms should be aggregated forgmses of calculating a prisoner’s
sentence. Although petitioner cites numerouba@ties discussing aggration of sentences in
different contexts, he has faileddite any authority establishingathis individual terms must &
aggregated for purposes of 4206(d).

Petitioner has failed to sustain his burdethis 8 2241 petitioland is therefore not
entitled to relief on his claim before the couBieeBurston v. Caldwell506 F.2d 24, 28 (5th Cir
1975) (“the petitioner in a habeas corpuscpexling has the burden of proof to establish
sufficient facts to warrant a finding denial of constitutional rights™.

IV. Conclusion

Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ ¢
habeas corpus be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.

1991). In his objections petitionmay address whether a certifieatf appealabity should issueg

% As noted above, petitioner also points thiatt his parole eligibily date was based on
his aggregate sentence of 95 gaarprison and not on his inddlual sentences, even though th

statute defining the time of eligibility for release parole contains language similar to 18 U.S.

8 4206(d). ECF No. 16 at 6. Without morastpoint does not convince the court that
petitioner’s release datelissed on an erroneous intetptmn of 18 U.S.C. § 4206(d).
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in the event he files an appeal of the judgment in this caseRule 11, Rules Governing
Section 2254 Cases (the district court mustdssudeny a certificate @ppealability when it

enters a final order adverse to the applicant).

UNITED STATES MAGISTRATE JUDGE
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