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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | EUGENE RICE, No. 2:15-cv-00700 GGH HC
12 Petitioner,
13 V. ORDER
14 | CYNTHIA Y TAMPKINS,
15 Respondent.
16
17
18 I ntroduction and Summary
19 Petitioner Eugene Rice was convictegdetond degree robbeoy October 17, 2011 in
20 | Placer County Superior Court and was sentenc8dyaars. His appetd the Third District
21 | Court of Appeal was denied on 6/26/14. A petitfor review with the California Supreme Colirt
22 | raising three claims was denied on December 18, 2013.
23 A federal petition for habeas corpwas filed on March 27, 2015—adding many more
24 | claims than had been previously exhausted thighCalifornia Supreme Cdurln response to the
25 | Motion to Dismiss based on exhaustion, petitior@untarily struck his uexhausted claims, angd
26 | filed an amended petition on December 23, 2015, aldtiga simultaneous request to strike his
27
28 | ' This case proceeds under the consent togastnate judge provisianof 28 U.S.C. 636(c).
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unexhausted claims (ECF #s 16, 17. The amepdgtion contains the following claims, which

all parties agree are exhausted:

1. The trial court violated due process by failing to instruct on consciousness of guilt;
2. Insufficient evidence for sead degree robbery conviction;
3. Erroneous harmless error standard used by the state courts.

After independent review of the recoashd applying AEDPA standards, the undersigned
denies the Amended Petition.
Factual Background

The facts as related by the Califa Court of Appeal are accurdte:

August 7 Robbery at Penryn Valero (Manafov only)

Sukhwant Grewal was working as a cashiethe Valero gas station in Penryn
early in the morning of August 7, 2010. &bout 1:45 a.m., Manafov entered and
robbed him. Manafov wore a sportpazovered with a black hood. He took a
burrito from the freezeput it on the counter, and i@ed Grewal money. When
Grewal made change, Manafov shovi@@wal a gun and demanded he hand over
all the money, in a bag. A video seiance camera captured the robbery.

Grewal called 911 and the pdiarrived in about five minutes. Grewal was unable
to select the robber from a lineup, but was able to identify a similar gun. The
robber did not appear intoxicated.

August 10 Robbery at Colfax Chevron

On August 9, 2010, Rice, Manafov, and Jarnee Rivers [footnote 2 omitted] left
Oakland and went to Sacramento. While ¢h&ice said they were going to “hit a
lick,” meaning commit a robbery. Thelyove on Interstate 80 towards Reno.

Just after midnight on August 10, 2010, therklat the Penryn 76 gas station and
his girlfriend saw a car appach and slow down. It firstopped near the entrance
and then drove to the back where it stopped near an open door and the car's
occupants looked inside. The car was réth wo license plates. There were three
occupants who all appeared to be male. The driver wore a fur-lined hood and the
person in back wore black. The car sputterdas if the driver were unskilled in
driving a manual transmission, and entdrexifreeway going east. The clerk and
his girlfriend thoughtt was suspiciousral called the police.

Charles Mcintyre was working at the I2x Chevron station that morning. The
station is about 100 yardfn the interstate. A male customer, Manafov, entered

2 Reading the record to determine what evigenas applicable to petitioner Rice was somewhat
difficult in that two juries wereaitilized at trial—one for petitioneand one for Manafov. Some pf
the more damning evidence vis-a-vis Rice was plaetdre the Manafov jury, but not the Ricg
jury. In addition, a video of witness Riversstanony viewed by both jues was not transcribed,
However, after reviewing the entire transcrtpg undersigned finds theétte Rice jury heard the
facts set forth for the Colfax Chevron robbery.
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around 1:00 a.m. and selected a beyerd&s Mclintyre took his money and
opened the cash drawer, Manafov produeeevolver. He pointed it at Mcintyre
and told him to empty the registers, gigiMcintyre a small black plastic bag for
the money. The robber was in his 20rglavore a black-hooded sweatshirt over a
cap with red on it. He repeatedly told the clerk to hurry up, that he was not fast
enough. The robber had a foreign accentth&®srobber turned tieave he told
Mclntyre to “have a nice day.” Thebber took $1,377. Mclintyre identified
Manafov as the robber from a photographic lineup.

Officer Jack Hickey was on patrol anesponded to the early morning call from
the Chevron station. He watched the sulaece video of theabbery. It showed a
vehicle pull in the nortlend of the station and park. A white male passenger
walked to the store. The driver worevhite baseball cap. The car was red with no
license plate. It had a DMV sticker on tleé rear window, and a sunroof. Hickey
gave a description of the suspect vehid dispatch. The suspect was wearing a
red Oakland A’s cap, a black-hooded sweatsand black pants and had a large
wristwatch. He had a black revolverdha black plastic bag for the money.
Almost a half hour after the dispatehCHP officer saw a red sedan with no
license plates, a sunroof, and three peapdide. He followed it, waiting for
backup. The car took the Kingvale eartd stopped, and then got back on
Interstate 80.

When backup arrived, the officers conducted a felony stop. Manafov was the
driver, Rice the front passenger, and Riwees in the rear seat. All three were
arrested. Rice was wearing a white tami with a blue outer shirt; both Rivers
and Manafov were dressed in black.ndéov did not appear to be under the
influence of drugs.

Red and white baseball caps were sefraioh the car. The white cap was later
found to contain hairs consistent in lem¢p Rice’s hair. There were multiple
items of clothing in the trunk, including agket with a fur hood, as well as license
plates. A loaded, black revolver wiasind under the hood of the car. A black
plastic bag with money was under tharreeat. An employee time card and a
traffic ticket, both in Rice’s name, were also found in the car.

Rivers testified that she was asleepimy part of the drive, but awoke when
Manafov and Rice changed places. 8bard the trunk and the hood slam. Rice
got in the passenger seatlchanded her a black bag @ofil her to put it under
the seat.

People v. Manafov and Rice, 2004. 5414106 *1-2 (Cal. App. 2013)

AEDPA Standards

The statutory limitations of a federal courts’ power to issue habeas corpus relief for

persons in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorisr
Effective Death Penalty Act of 1996 (AEDPAThe text of § 2254(d) provides:
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An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unléiss adjudication of the claim:

(2) resulted in a decision that was contrary to, or
involved an unreasonable applicatiofn clearly established Federal
law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an

unreasonable determination of thects in light of the evidence
presented in the State court proceeding.

As a preliminary matter, the Supreme Court legemntly held and reconfirmed “that
§ 2254(d) does not require a state court to giveoreaefore its decision can be deemed to h

been ‘adjudicated on the merits.” Hangton v. Richter, 562 U.S. 86, 98 (2011).

Rather, “when a federal claim has been presdntadstate court and the state court has denigd

relief, it may be presumed that the state coyudidated the claim on thaerits in the absence
of any indication or state-law @cedural principles to the coaty.” Id. at 99, citing Harris
V. Reed, 489 U.S. 255, 265 (1989) (presumptioa wierits determination when it is unclear

whether a decision appearingrést on federal grounds wasaided on another basis). “The

presumption may be overcome when there is retmstinnk some other explanation for the state

court’s decision is me likely.” 1d.

ave

The Supreme Court has set forth the operati@edard for federal habeas review of state

court decisions under AEDPA as follows: oiffpurposes of § 2254Yd), ‘an unreasonable

application of federal law is different from arcorrect application diederal law.” Harrington,

supra, at 101, citing Williams v. Taylor, 529 U362, 410 (2000). “A state court’'s determinatjon

that a claim lacks merit precludes federal halekesf so long as ‘fairminded jurists could
disagree’ on the correctness of #itate court’s decision.”_Id. at 10dting Yarborough v.
Alvarado, 541 U.S. 652, 664 (2004).

Accordingly, “a habeas court must determivigat arguments or theories supported or | .

could have supported[] the state court’s decisimg then it must &swhether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the

holding in a prior decision of thiSourt.” 1d at 102. “Evaluatig whether a rule application wa:s
4
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unreasonable requires considering thle’s specificity. The morgeneral the rule, the more
leeway courts have in reaching outcomes in ¢tgsease determinations.” Id. Emphasizing th
stringency of this standard, which “stops sladrimposing a complete bar of federal court
relitigation of claims already rejected iratd court proceedings[,]” the Supreme Court has
cautioned that “even a strong céserelief does not mean theag® court’s contrary conclusion

was unreasonable.” Id., citing Loak v. Andrade, 538 U.S. 63, 75 (2003).

The undersigned also finds that the same dederenpaid to the factual determinations
state courts. Under § 2254(d)(B)ctual findings of the state cdsirare presumed to be correct
subject only to a review of theeord which demonstrates that thetual finding(s) “resulted in :
decision that was based on an unreasonable datgiom of the facts iftight of the evidence
presented in the state court proceedingrhdkes no sense to interpret “unreasonable” in
82254(d)(2) in a manner different from that samued as it appears in 8 2254(d)(1) —i.e., the
factual error must be so apparent that “faimd@d jurists” examining the same record could ng
abide by the state court’s factuldtermination. A petitioner mushow clearly and convincingly
that the factual determination is unreadmeaSee Rice v. Collins, 546 U.S. 333, 338 (2006).

The habeas corpus petitioner beaeskibirden of demonstrating the objectively
unreasonable nature of the state court decision in light of controlling Supreme Court authg

Woodford v. Viscotti, 537 U.S19 (2002). Specifically, the petmer “must show that the state

court’s ruling on the claim being presented in fatleourt was so lacking in justification that
there was an error walhderstood and comprehended in gxgslaw beyond any possibility for

fairminded disagreement.” Harrington, supral@2. “Clearly established” law is law that has

been “squarely addressed” by the United Statggeme Court. Wright v. Van Patten, 552 U.5.

120, 125 (2008). Thus, extrapolations of setidgedto unique situations will not qualify as
clearly established. Seegq., Carey v.Musladin, 549 U.S. 706 (2006) (established law not

permitting state sponsored practices to injeas lmto a criminal proceeding by compelling a
defendant to wear prison clothing or by anessary showing of uniformed guards does not
qgualify as clearly established law when spectatmoaduct is the alleged causkbias injection).

The established Supreme Court authorityeexsdd must be a pronouncement on constitutiong
5
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principles, or other controlling federal law, @sposed to a pronouncemenistatutes or rules

binding only on federal courts. Egan. Packer, 537 U.S. 3, 9 (2002).

The state courts need not haied to federal authority, @ven have indicated awarene
of federal authority in arrivingt their decision._ld. at 8. Where the state courts have not
addressed the constitutional issue in disputny reasoned opinion, the federal court will

independently review the recordyerding that issue. Independeeview of the record is not de

novo review of the constitutional issue, but eattthe only method by which we can determing

whether a silent state courtaigon is objectively unreasonalfledimes v. Thompson, 336 F.3(

848, 853 (9th Cir. 2003).
Finally, if the state courts kia not adjudicated the merib$ the federal issue, no
AEDPA deference is given; iresad the issue is reviewed devo under general principles of

federal law._Stanley v. Cullen, 633 F.3d 852, 860 (8th2012). However, when a state cour

decision on a petitioner’s claims rejects sonagna but does not expressly address a federal
claim, a federal habeas court must presumiggest to rebuttal, that the federal claim was

adjudicated on the merits. JohnsomWilliams, U.S._ , 133 S.Ct. 1088, 1091 (2013).

Discussion

Consciousness of Guilt Instruction

A jail note written by petitioner to his ceténdant, Manafov, was submitted to the jur
as evidence of petitioner’s consciousness of gdilis note was slipped into a door between
housing units in the jail with thgestured direction thalhe inmate retrieving the note give it to
Manafov. The note referred to the pending casénagpetitioner (the Colfax Chevron robbery
requesting that Manafov testify that petiter did not know what was going on during the
robbery. Petitioner cautioned Manafnot to testify against him lest he be termed a “rat,” an
that if Manafov testified in petitioner’s favor, tge@ner would tell his “family in the pen” that
Manafov was to be treated as “our lil bra.” T®eurt of Appeal concluded: “[flrom this threat
and promise, the jury couléasonably conclude Rice was atp#ing to suppress or fabricate

evidence, thus showing his consciousnesgudt.” People v. Manafov-Rice at *7.

Petitioner claims here thatelrial court should have suagsye given a consciousness ¢
6
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guilt instruction, CALCRIM 371 (whih would have informed the jurors that consciousness of
guilt, although relevant to establishing guilt, was sugdficient in and of itself to prove guilt).
Petitioner’s claim founders uponetiAEDPA requirement that tif&upreme Court has establishpd
a rule requiring sua sponte ingttions in non-capital caseRespondent contends that no

Supreme Court precedent exigtsich requires a trial court ®ua sponte give an instruction

where a defendant has not requested it. ggaerally Namet v. United States, 373 U.S. 179, 190

(1963) (“we see no reason to r@agusuch extravagant protectiagainst errors which were not
obviously prejudicial and which theetitioner himself appeared tosdegard”). _See also Lopez V.
U.S., 373 U.S. 427, 436 (1963) (finding that wheoerequest for an instruction was made, angd

no objection given, petitioner was prevented fidmallenging it). The above generally phrased

waiver or forfeiture cases are relevant to the issue here, but the real point is that for petitigner to

claim a federal constitutional right to a sua sponte instruction, clearly established Supreme Cour

precedent must exist that “squarely addresshg’issue presented. Wright v. Van Patten, 55p

U.S. 120, 125 (2008).
In only one area has the Supreme Court managageh sponte instruction, and that is the

requirement that a lesser includgftense instruction be given in aggl cases._Beck v. Alabama,

447 U.S. 625 (1980). Lower courts have deteedithat Beck stands for the proposition that

lesser offense instructions are to be gisea sponte, see Murtishaw v. Woodford, 255 F.3d 926,

935 (9th Cir. 2001); but that requirement so®t extend to non-capital cases, Windham v.

Merkle, 163 F.3d 1092, 1106 (9th Cir. 1998). Thisdastrates the specificity necessary for a
constitutional rule. Indeed, in the area of omitted jury instructions, federal courts will revieiv

only for plain error._Lopez, supra; Unit&tiates v. Bear, 439 F.3d 565, 568 (2006). Thus, there

can be can be no mandated constitutional rightjtoy instruction, nbeven an instruction
relevant to the elements of a crime or dstg in the absence oh-point Supreme Court
authority.

Even if the undersigned was disposed towargeneral jury instruin error analysis as

an alternative analysis, p@diner’s claim would fail.
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[F]lederal habeas relief is not available &oralleged error in the interpretation or
application of state law. EsteNe McGuire, 502 U.S. 62, 67—-68, 112 S.Ct. 475,

116 L.Ed.2d 385 (1991) (iterating that “itnst the province of a federal habeas

court to reexamine state-court deterations on state-law questions”). A state

court's failure to give a particular junystruction “does not alone raise a ground
cognizable in a federal habeas corpus proceeding.” Dunckhurst v. Deeds, 859 F.2d
110, 114 (9th Cir.1988); see also Estelle, 502 U.S. at 71-72. Thus, to the extent
that Petitioner merely contends that they junstruction should have been given as

a matter of California law, his claim m®t cognizable on fedal habeas review.

Estelle, 502 U.S. at 71-72. [footnote omitted]

A claim that a state court violated a federal habeas petitioner's due process rights
by omitting a jury instruction requires hawing that the error so infected the

entire trial that the resulting convieti violated due pross._ Henderson v. Kibbe,

431 U.S. 145, 155, 97 S.Ct. 1730, 52 L.Ed.2d 203 (1977); Menendez v. Terhune,
422 F.3d 1012, 1029 (9th Cir.2005); see also Estelle, 502 U.S. at 72 (discussing
due process standard). Moreover, thegalteerror must be considered in the
context of the instructions as a whaled the entire trial record (including the
arguments of counsel). Estelle, 502 U.S. at 72; United States v. Frady, 456 U.S.
152, 169, 102 S.Ct. 1584, 71 L.Ed.2d 816 (1982); Cupp v. Naughten, 414 U.S.
141, 147, 94 S.Ct. 396, 38 L.Ed.2d 368 (1973). Thus, even if the court's failure to
provide the instruction was error, Patiter still would not be entitled to habeas
relief unless the error had a “substandiadl injurious effect or influence in
determining the jury's vdict.” Brecht, 507 U.S. &37-38;_see also Bradley v.
Duncan, 315 F.3d 1091, 1098-99 (9th Cir.2002)h&re¢ the alleged error is the
failure to give an instruction, the burden the petitioner is Specially heavy.’
“Hendricks v. Vasquez, 974 F.2d 1099, 1196 Cir. 1992) (quoting Kibbe, 431
U.S. at 155).

Benjamin v. Harrington, 2012 W8248256 * 18-19 (C.D. Cal. 201@hvolving the lack of a

consciousness of guilt instruction).
The undersigned recognizes that inferemras/n from consciousness of guilt, on the g
of petitioner, may well have played a part ie fbry finding petitioner guilty of being an active
participant to the robbery. However, as settfantthe facts, there 8aalso direct evidence
implicating petitioner, especiallyrat of his driving the cdransporting the actual robber.
Petitioner was also described by another oftdrés occupants as the one who directed the
placement of the black bag containing the ropipeoceeds. Not only was there no duty unde
California law to give the consmisness of guilt instation, as found by thepaellate court in
1
1
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this case, the failure to give the requesteductipn was not substaniijgcontributory to the
verdict?
I nsufficient Evidence To Establish Second Degree Robbery

Petitioner appears to argue thettsent evidence he claimedive state appellate court t

7

have been improperly admitted (nearly all the evidence), the evidence was insufficient to
establish his guilt._See ECF 1 at 57-60; ECF 2a\@rse). However petitioner places too much
freight on the insufficiency train—the infigient evidence analysis looks at atimitted
evidence to establish whether asenable jury could convict; thesufficiency analysis does nat
permit an initial assessment of asserted evidentiary errors.

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challenging
the sufficiency of the evidence used to obtastate conviction on fedld due process grounds.|

Juan H. v. Allen, 408 F.3d 1262, 1274 (9th Cir.200S)fficient evidence supports a conviction

if, viewing the evidence in thegiht most favorable to the prosgion, any rational trier of fact
could have found the essential elementthefcrime beyond a reasonable doubt. Jackson v.
Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781 (1979) fteAAEDPA, we apply the standards of
Jackson with an additional layer of defiece.” Juan H., 408 F.3d at 1274. Moreover,

petitioner’s challenge to the sudiency of evidence based on creliiy of the witnesses is not

cognizable in an insufficient evidence claiee McMillan v. Gomez, 19 F.3d 465, 469 (9th

Cir.1994); see also Schlup v. Delo, 513 U.8,2880, 115 S.Ct. 851 (1995) (recognizing that the

credibility of witnesses is generally beyond svtepe of sufficiency athe evidence review).
The elements of second degree robberysatdorth in CALCRIM 1600 (see Cal. Penal
Code section 211)
To prove that the defendant is guiltytbfs crime, the People must prove that:
1. The defendant took propethat was not (his/her) own;
2. The property was in thmssession of another person;

3. The property was taken from the otperson or (his/heiilnmediate presence

® The undersigned has not quotkd analysis of the Court éfppeal as it involves only a
replication of state law. No haless error analysis was undertaken.

9
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4. The property was taken against that person's will;
5. The defendant used force or featalce the property or to prevent the persomn
from resisting’

If all the evidence of record, and specificaliat referenced by the Court of Appeal, is
considered, includingter alia-- a video depicting petitionexs the robbery car driver,
accomplice testimony that petitioner was the driveat getitioner said that he and Manafov were
going to “hit a lick,” and that g#ioner was well aware that a roblgdad taken place, constitutes
objective evidence from which an inference couldlizavn that petitioner, at the very least wals
in the car used at the time of the robbery. Wihenforensic evidence tying petitioner to appatel
worn during the robbery and the attempt to emage/dissuade the co-defendant’s testimony is
added to the analysis, the evidence wal lvayond sufficient for a second degree robbery
conviction (as an aider and abettor).

Erroneous Harmless Error Standard Utilized by the State Appellate Court

On an underlying issue not raised herein,exdrausted with the state supreme court,
petitioner claims that the fouredror of permitting a detective tpve his opinion that it was
petitioner who was depicted inetlvideo, required a different imggretation of the harmless errof

standard under state law— People v WatsorCdl62d 818 (1946). He asserted that the

application of the federal, non-habeas, constihati harmless erropalication set forth in

174

Chapman v. United States, 386 U.S. 18 (196a)n(ess beyond a reasonable doubt), was the

standard to be used for habeas assassnfistate law, non-constitutional err6r&dowever, this
alleged error in state law is not cognizablecsire Estelle, suprdoreover, on the issuesised

herein, with the exception of an atteative analysis on the sua spopiry instruction issue, no

* First degree robbery, often called “residentiddbery” involves a robbery in an inhabited
dwelling among other types of specific robberidispther robberies are @he second degree.
Cal. Penal Code section 212.5.

®> The case against petitioner was presentecetfutly as one of aiding and abetting. RT 470:
“Mr. Rice is guilty of robbery by aiding and abeg its commission.” [argument of prosecutor].
The jury was instructed that aiding and abettimgldoery made that person guilty of robbery. RT
459, 460-62, 464. Therefore, the jury was conakmiéh whether Manafov committed a robbery
and whether petitioner aideshd abetted that robbery.

® See Bains v. Cambra, 204 F.3d 964, 971 n. 2 (9th Cir. 2000).

10
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alleged federal error has beeuhd requiring the use of any feddnarmless error standard. A
respondent observed, “[the facatiPetitioner may be attemptibg characterize his claim as a

federal constitutional claim is not sufficient tader it such._See, e.q., Poland v. Stewart, 16

F.3d 573, 584 (9th Cir. 1999).”
Conclusion

The petition is denied.

Accordingly, judgment shall be entered fospendent. No certiéate of appealability

(COA) shall issue as the reshbltre does not warrant furtheview under establieed standards.

Dated: May 14, 2017

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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