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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ARTHUR GLENN JONES, SR., No. 2:15-cv-0734 TLN AC P
12 Plaintiff,
13 V. ORDER AND FINDINGS &

RECOMMENDATIONS
14 | SAM WONG, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to 42
18 | U.S.C. § 1983 and state toriMa Pending before the couwte defendant Cuppy’s motion to
19 || dismiss for failure to state a claim and as ushnfECF No. 43-1), whit plaintiff opposes (ECF
20 | No. 49), and plaintiff's motion to compel (ECF No. 55).
21 l. Motion to Dismiss
22 A. Plaintiff's Allegations
23 At issue on the present motion are two clastaged against defendant Cuppy. ECF No.
24 | 43-1 at 1-2. Plaintiff #ges that he has suffered from deganee disc disease and bulging of
25 | the L5-S1 disc since around 20@2&er he injured his backeCF No. 14 at 4, 11 18-19. He
26 | asserts that since then, his back cbodihas steadily worsened. Id., § 20.
27 On January 11, 2014, defendant Cuppy, who wasarad as a physiciasrassistant with
28 | the California Department of Corrections anch&alitation, examined pintiff related to his
1
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complaints of pain and his ght leg constantly twiting involuntarily.” d. at 4-5, 1 14, 22-23.

Plaintiff appears to assettat the pain and involuntary spaswere related to his degenerative
disc disease. Id. at 9, § 42. Plaintiff gis that during this appointment with Cuppy, she
promised to refer him to a “U.C. Davis spe@tlibecause of his paand involuntary spasms.
Id. at 5, 1 23. He also asserts that aftestieved Cuppy his leg “twitching and spasming on i

own,” she did not render any treatment tdragds his pain or scomfort. _Id.

B. Legal Standard for Motion to Dismiss Under Federal Rule of Civil Procedure

12(b)(6)

In order to survive dismissal for failure $tate a claim pursuant to Rule 12(b)(6), a

complaint must contain more than “a formulacitation of the elementd a cause of action;” it
must contain factual allegations sufficient “to raaseght to relief abovéhe speculative level.”

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (20@@itations omitted). “[T]he pleading mus

contain something more . . . than . . . a stateiefatcts that merely eates a suspicion [of] a
legally cognizable right of acn.” 1d. (alteration in original(quoting Charles Alan Wright &
Arthur R. Miller, Federal Practice anddeéedure § 1216, pp. 235-36 (3d ed. 2004)). “[A]

complaint must contain sufficient factual matter, acakptetrue, to ‘state a claim to relief that

plausible on its face.” Ashcroft v. Igbd56 U.S. 662, 678 (2009) (quoting Twombly, 550 U,S.

at 570). “A claim has facial plaibility when the plaintiff pleadtactual content that allows the

court to draw the reasonable inference that tiendant is liable for # misconduct alleged.” Idl.

(citing Twombly, 550 U.S. at 556).
In considering a motion to dismiss, the coutist accept as true the allegations of the

complaint in question, Hosp. Bldg. Co. v. Trs. of the Rex Hosp., 425 U.S. 738, 740 (1976)

(citation omitted), and constrilee pleading in the light mostarable to the party opposing th
motion and resolve all doubts in the pleadé&isor, Jenkins v. McKeithen, 395 U.S. 411, 421

(1969) (citations omitted). The court will “@esume that general allegations embrace those

specific facts that are necessarysupport the claim.”_Nat’'l Qr. for Women, Inc. v. Scheidler,

510 U.S. 249, 256 (1994) (quoting Lujan v. DefsWildlife, 504 U.S. 555, 561 (1992)).

However, while pro se pleadings are held tess stringent standatdan those drafted by
2
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lawyers, Haines v. Kerner, 404 U.S. 519, 520 (197&) ¢priam), the cournteed not accept lege

conclusions “cast in the form of factualegjations,” W. Mining Council v. Watt, 643 F.2d 618

624 (9th Cir. 1981) (citations omitted).

C. Defendant’'s Motion to Dismiss

Defendant Cuppy contends that the allegateganst her should be dismissed becaus
they are insufficient to establish a claim of delibeiatifference, they fail to establish a claim
professional negligence and, iretalternative, thahe professional negligence claim is time-
barred. ECF No. 43-1. In opposition, plaintiff ass¢hat his allegations successfully plead b
deliberate indifference and pref@onal negligence. ECF No. 49.

As discussed below, the undersigned reaffitlmesprevious determination that plaintiff'g
allegations state a claim, finds the profesal negligence claim timely, and accordingly
recommends that the instant motion be denied.

1. New Allegations Presented in Opposition to Motion to Dismiss

Defendant asserts that, in opposing the omoto dismiss, plaintiff has improperly
introduced new allegations notgmiously mentioned in the am&ed complaint and that these
allegations should not be considered in evalgatthether to grant her motion. ECF No. 50 at
4. Specifically, defendant pointis plaintiff's statements thdDefendant Cuppy did prescribe
psychotropic medication and sent plaintiff backi® cell” and that all of the named defendant
“knew these medications can not [die given together, becausetioéir irreparableside effects,
and still these defendants continued to pres¢hbse medications anywayECF No. 49 at 4.

On screening of the first amended complaime, court recognized cognizable claims

against defendant Cuppy for deliberate indifference and professional negligence. ECF Na.

2 (citing ECF No. 6). These claims were lthea plaintiff's allegatns that Cuppy examined
him, heard his subjective complaints of pamd discomfort, and failed to render treatment or
refer him to a specialist. ECF No. 6 at 4, ifijg ECF No. 1 at 5, 193-24); ECF No. 17 at 2
(incorporating analysis in ECF No. 6 becausefitlse amended complaint was nearly identical
the original complaint). Aliough the court also recognized stiffnt allegations surrounding th

improper prescription of drugs, that claim viasited to defendants Pace, Wong, and Heatley,
3
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and construed to exclude defent@uppy. ECF No. 6 at 3-4, B{incorporated by ECF No. 17);

ECF No. 17 at 2 (“Pace, like defendants Wong andleleas alleged to haverescribed plaintiff
medications to treat his painathare not for pain and thatyeharmful side effects when
prescribed together.” tong ECF No. 14 at 7)).

This claim regarding defendant Cuppy’s inveinent with the prescription of improper
medications was not alleged in the first amenctadplaint or recognized on screening. Beca
of this, defendant is correct that this new claim against £sppuld not be considered in

deciding the motion to dismiss. Schneide€al. Dep't of Corr., 151 F.3d 1194, 1197 n.1 (9th

Cir. 1998) (“In determining the propriety ofRule 12(b)(6) dismissal, a court may not look

beyond the complaint to a plaintiff's movinggeas, such as a memorandum in opposition to

defendant’s motion to dismiss.” (citations omitted)herefore, the determination regarding the

Se

A

sufficiency of plaintiff's various claims will be s&ricted to the allegations stated in the operative

complaint.

The court also notes that the additioclaims against defendant Cuppy contradict
plaintiff's original allegations contained in thenended complaint. Plaintiff initially contendec
that Cuppy “did not do anything” taddress his medical needsCF No. 14 at 5, 1 23. He now
alleges in his opposition that Cuppy engaged @sqribing the harmful naécation combinations
during the exam. ECF No. 49 at 4. To the extent piéif is trying to establish grounds for
amending the complaint in the event defendantidion to dismiss is granted, his inconsistent

allegations fail to achieve that goal. Reddy.itton Indus., Inc., 912 F.2d 291, 296-97 (9th Ci

1990) (“Although leave to amend should be litigrgranted, the amended complaint may only
allege ‘other facts consistent with tbieallenged pleading.’(citation omitted)).

2. Deliberate Indifference

“[T]o maintain an Eighth Amendment claimd® on prison medical treatment, an inm

1 Although the amended complaint allegeattBuppy knew the medications could not be
prescribed together (ECF No. 14 at 7, 1 35Jidtnot contain any specific allegations that she
prescribed him those medication or was awarehdtad been concurrently prescribed those
medications.
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must show ‘deliberate indifference to seriongdical needs.”” Jett v. Penner, 439 F.3d 1091,

1096 (9th Cir. 2006) (quoting Estelle v. Gamble, 428.197, 104 (1976)). Thigquires plaintiff

to show (1) “a ‘serious medical need’ by demorsigathat ‘failure to treat a prisoner’s conditig
could result in further significant injury or tlhianecessary and wantoriliction of pain,” and

(2) “the defendant’s responsette need was deliberately indifferent.” Id. (some internal

guotation marks omitted) (quoting McGuckinSmith, 974 F.2d 1050, 1059-60 (9th Cir. 1992
Indications to alert prisonaff that a prisoner has a sersomedical need include: “[t]he
existence of an injury that a reasonable doat@atient would find important and worthy of
comment or treatment; the peese of a medical condition thsignificantly affects an
individual’'s daily activiies; or the existence of chronindasubstantial pain.”_McGuckin, 974

F.2d at 1059-60 (citations omitted), overruled in part on other grounds, WMX Techs., Inc.

Miller, 104 F.3d 1133 (9th Cir. 1997) (en banc).

Deliberate indifference is established omligere the defendant subjectively “knows of

and disregards an excessive risk to innma&@th and safety.Toguchi v. Chung, 391 F.3d 1051

1057 (9th Cir. 2004) (citation and interrplotation marks omitted). To state a claim

for deliberate indifference to serious medical neadsjsoner therefore must allege that a prig
official “kn[ew] of and disregard[ed] an excessivekrio inmate health or safety; the official m
both be aware of facts from which the inference could be drawn that a substantial risk of s

harm exists, and he must also draw thererfee.” _Farmer v. Brenan, 511 U.S. 825, 837 (1994

Deliberate indifference may also be recognizégriison officials denygdelay or intentionally
interfere with medical treatment, or it mbg shown by the way in which prison physicians
provide medical care.” Jett, 439 F.3d at 109&(on and internal quotation marks omitted).

But, to successfully plead a delay of treatmerdedserate indifference, the prisoner must allg

that it led to further injury._Shapley v. deBd. of State Prison Comm’rs, 766 F.2d 404, 407
Cir. 1985) (per curiam). Additionally “[a] prisonaeed not show his harm was substantial” tc
maintain a deliberate indifference claidett, 439 F.3d at 1096 (citation omitted).

Mere differences of opinion concerning the aygprate treatment cannot be the basis o

Eighth Amendment violation, Jackson v. Mclstig 90 F.3d 330, 332 (9th Cir. 1996). To mak
5
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out a claim for deliberate indiffence that turns on a differencémedical opinion, the plaintiff

must allege not that the actitaken was negligent or constitdtmedical malpractice, but “that
the course of treatment the doctors chosemedically unacceptable under the circumstance
and that the defendants “chose this course in comsclisregard of an exceasirisk to plaintiff's
health.” 1d. (citations omitted).

a. Defendant’s Knowledge &f Serious Medical Issue

As an initial matter, defendant does not apge contend that gintiff has failed to

sufficiently plead he suffered from a serious mednegdd. Plaintiff alleges that he suffered frgm

degenerative disc disease, bulging of the L5-S], disd uncontrollable muscle spasms in his
ECF No. 14 at 1 ,4, 11 1, 19. Atthe pleading stimgpse allegations, accepted as true, establ
serious medical need for Eighth Amendment purposes.

Defendant first argues that pisiff's allegations fail to eésblish that she possessed the
requisite subjective knowledge that there was aessive risk to plairffis health or safety.
ECF No. 43-1 at 6. To prove a claim of deldgerindifference, plaintiff needs to show that
defendant knew of and disregardadexcessive risk to the inmatdealth and safety. Toguchi
391 F.3d at 1057. Specifically, defendant asserthrabbservations of plaintiff's leg during
the medical examination, includinige alleged complaints of pammoffered by the plaintiff, fail
to establish the existence of an excessivetagkaintiff's health orsafety about which she
should have, or did, possess the requitdigjestive knowledge. ECF No. 43-1 at 6.

The court can infer from the facts alleged tlagsta medical professial, defendant woulg
have been aware of the possible consequenaesraining from treatinglaintiff, including but
not limited to the imposition of unnecessary pama suffering. The complaint alleges that
defendant was aware of plaiifis underlying back issues, thahe observed the involuntary

twitching occurring in plaintiff'deg, heard plaintiff's complats of pain, and responded

positively to his request for treatment by a splest. ECF No. 14 at 8-9, 1 23, 42. Defendant

Cuppy’s alleged offer to schedule additional tresitrby a specialist is adequate to allow the
1
1
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court to infer that she believed plaintiféymptoms presented a serious medical Reed.

For present purposes, defendant’s allegedimasupports an inference that she knew
and disregarded the risks that ptdfrcould suffer as a result of héailure to treat or refer. At
this point in litigation, allegationgiust be taken in a light most faate to the plaintiff._Jenking
395 U.S. at 421. Plaintiff's allegations regagithe apparent pain and discomfort he
experienced during this medical examioatialong with his underlying medical condition,
support an inference that defend@utppy was aware of an excessiigk to plaintiff's health ang
failed to render assistance. &minimum, defendant Cuppy’s faikuto render initial treatment
to address plaintiff's subjectivamplaints of pain is sufficie¢no allege that she knowingly
subjected plaintiff to continued pain.

Defendant’s claim that the symptoms and claimps presented could not have alerted
to an excessive risk to plainti$f’health is not suppi@d by the record. Plaiff has successfully
pled the existence of an excessive risk tchk@lth and that defendant Cuppy was subjectivel)

aware of and disregarded that risk.

b. Whether Defendant’s Failure Toeat Or Refer Was Medically
Unacceptable

Defendant next argues thaapitiff has failed to adequatepfead that defendant Cuppy
failure to treat and refer was medically unat¢abje behavior, the required standard for a
deliberate indifference claim regarding areal treatment. ECF No. 43-1 at 6.

As stated above, in order to establisharglfor deliberate indifference that turns on a
difference of medical opinion, thegohtiff must allege not that ¢haction taken was negligent o
constituted medical malpractice, but “that¢ tourse of treatment the doctors chose was
medically unacceptable under the circumstancelatkson, 90 F.3d at 332. For present

purposes, plaintiff does not needcnclusively show that defdant’s actions were medically

2 Defendant argues that plaintifbes not allege that she had the authority to schedule him t
a specialist. ECF No. 43-1 at However, plaintiff clearly stas that Cuppy told him she woulc
schedule him for an appointment (ECF No. 18,4t 23), and the court can infer that defenda
would not have told plaintiff she would schedhlm for an appointment if she did not have th
authority to do so.
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unacceptable. He must only make sufficient aliega that state a plausible Eighth Amendme

violation. Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 570); Haines, 404 U.S. at

21 (a pro se complaint should only be dismissedaiture to state a claim if “it appears ‘beyond

doubt that the plaintiff can prove no set of factsupport of his claim which would entitle him

relief.” (quoting Conley v. Gibson, 355 U.S. 415-46 (1957))). Additionally, allegations of

pain may be sufficient to constitute an injurytle deliberate indifferemeccontext._See Hunt v.
Dental Dep't, 865 F.2d 198, 200 (9th Cir. 1989) (aita omitted); Jett, 439 F.3d at 1096; Este
429 U.S. at 103 (Eighth Amendment prohilianecessary and wanton infliction of pain”
(citations omitted)).

With respect to plaintiff's injury, the compldinontains allegations that plaintiff suffere
extended pain from involuntary twitching and cpang of his leg as a result of defendant’s
failure to provide medical treatmeoit procure a referral for pldiff's treatment. ECF No. 14 at
8-9, 11 39, 42. Taken as truegsk allegations are sufficientgbow that plaintiff suffered
serious harm as a result of defend@uappy’s failure to treat him.

Plaintiff alleges that defendant Cuppy was aalrthe pain he was experiencing, as w

as his underlying infirmity._1d. at 5, 8-9, 1 23, 32. Even with this knowledge, defendant di

not perform any treatment or refer him to a splesti, despite her adged affirmation that a
referral was necessary. Id. Whdls litigation proceeds it mde determined that defendant
Cuppy'’s decision to refuse to ptide treatment or issue a refensjust a mere difference in
opinion, at this stage the allegations successadbert that this delay in treatment constituted
medically unacceptable behaviorccordingly, plaintiff has adpiately alleged that defendant
Cuppy'’s failure to act was medically unacceptable.

c. Causal Link Between Defendanstions and Plaintiff's Injury

Lastly, defendant asserts tlthe causal chain betweernfeledant Cuppy’s inaction and t

% Defendant implicitly argues that the deteration by subsequent medical providers that a
consultation with a specialist waanecessary demonstrates a latieliberate indifference.
ECF No. 43-1 at 7. However, those subsatjpeoviders are defendants and the complaint
explicitly challengeghe validity of their assessnten ECF No. 14 at 6, 1 28, 30-31.
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alleged harm experienced by the plaintiff waskien by the subsequent intervention by the ot
named defendants. Specifically, defendant claiat“conduct subsequent to the alleged acts
omissions of defendant Cuppy were the superseding cause of his damages” and because
defendant is not the cause of pldfig injury. ECF No. 43-1 at 7-8.

Causation for deliberate indifference claithat are brought to holdefendants personal

liable require a more individualized, not geadeinquiry. Leer v. Murphy, 844 F.2d 628, 633

(9th Cir. 1988) (“The inquiry ito causation must be individimed and focus on the duties and
responsibilities of each individual defendant whose acts or omissieraleged to have causec
constitutional deprivation.” (citations omitted)plaintiff has successfully alleged that defends

Cuppy'’s inaction resulted in unnecessary pain. These allegations are sufficient to state a

ner
b Or

of tha

1 a
Nt

valid

claim for Eighth Amendment purposes because there is a clear causal link between defendant

Cuppy’s alleged deliberate indifference and pl#iatharm. Although theactions of the other
defendants may limit Cuppy’s liability or the damagpaintiff can receive from her, they do nc
necessarily absolve her of aklliility. The causations issueepented by plaintiff’'s claim and
Cuppy'’s proferred defense may be amenabledoluéon at the summary judgment stage, but
not grounds for dismissal at tpéeading stage. Accordinglgefendant’s argument that the
claims against her should be dismissed becheséability was superseded by subsequent
medical providers fails, and the mmti should be denied on this ground.

3. Professional Negligence

a. Statute of Limitations

Defendant next asserts with regard @imqiff's pendant professional negligence claim
that it is time-barred under California CooleCivil Procedure (Civil Code) § 340.5, which
provides a one-year statute of limitations fromdhee the injury is discovered. ECF No. 43-1
8-12. She argues that although two conflicting statapply to medical negligence claims, Ci
Code § 340.5 and California Governmetd€ (Government Code) § 945.6, the governing
statute of limitations with regarto plaintiff's medical negligere claim is Civil Code § 340.5, n
i
i
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Government Code § 945'6ld. Defendant explains thagtause both statutes govern the vari

ous

deadlines for bringing tort claims, including negligence claims, they are therefore competing and

the court should find that Civil Code 8§ 340.5 contrdts. at 10-11. In guport of this contention
defendant claims that because § 340.5 wasted more recently, it should supersede
Government Code § 945.6. Id. at 11. She alesthe court should find Civil Code 8§ 340.5

controlling statute because an analysis of i@ieable legislative history demonstrates both

statutes at issue were enacted with the irdarib limit medical malpractice claims, and to apply

Civil Code 8§ 340.5 would achieve tipsirpose. ECF No. 43-1 at 10-11.
Even if the court assumes that defendanbrsect and the one-yesatatute of limitations
found in Civil Code § 340.5 appliesince a litigant must exhauatiministrative remedies befo

filing a court action, [the courgxclude[s] the time consumed by the administrative proceedi

659, 671 (Cal. Ct. App. 2004) (citations omitted); In re Dexter, 25 Cal. 3d 921, 925 (Cal. 1
(“As a general rule, a litigant will not be affordpdlicial relief unless hbas exhausted availab

administrative remedies.” (citation omittediplkins v. Derby, 12 Cal. 3d 410, 414 (Cal. 1974)

(“[W]henever the exhaustion of adnistrative remedies is a prereqtesio the initiation of a civi
action, the running of the limiti@ns period is tolled dumng the time consumed by the
administrative proceeding.” (citations omitted)J.he requirement that administrative remedie
be exhausted applies to grievantmetged by prisoners.” In re Deext 25 Cal. at 925 (citations
and internal quotation marks omitted). Plaintikhausted his administrative remedies on Aug
20, 2014 (ECF No. 14 at 2, 1 5), and the complaas filed less thanyear later on March 27,
2015 (ECF No. 1 at 9).The claims were therefore timely under Civil Code § 340.5.

b. Elements of a Professional Negligence Claim

Professional negligence is defined as “a negligact or omission to act by a health car

* For purposes of the motion to dismiss, defendant assumes that Government Code

8§ 945.6(a)(2)’s two-year statubf limitations would appl ECF No. 43-1 at 10 n.1.

> Since plaintiff is a prisoner proceeding protseis afforded the benefit of the prison mailbo
rule. Houston v. Lack, 487 U.S. 266, 276 (1988).

10
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provider in the rendering of pregsional services, which act origsion is the proximate cause |of
a personal injury Cal. Civ. Code 8§ 340.5(2)The medical provider must be licensed to provide
the services at issue and the services musientwithin any restricon imposed by the licensing
agency or licensed hospital.”_18The elements of a cause attion in tort for professional

negligence argl) the duty of the progsional to use such skill,ymtence and diligence as othe

-

members of his profession commonly possessarcdtise; (2) a breach of that duty; (3) a
proximate causal connection besn the negligentomduct and the resutty injury; and (4)

actual loss or damage resulting from ginefessional’ sxegligence.”_Burgess Superior Court, 2

Cal. 4th 1064, 1077 (Cal. 1992) (citation and internal quotation marks omittedjssess
whether a medical professional has potentialipatted professional negligence, the court lopks
at whether the professional deviateaim the requisite duty of caré[T]he standard for

professionals is articulated iarms of exercising the knovdge, skill and care ordinarily

possessed and employed by members of thegwiofein good standing.” Flowers v. Torrance

Mem’l Hosp. Med. Citr., 8 Cal. 4th 992, 998 (CHE94) (citation and internal quotation marks

omitted).

Plaintiff claims that defendant Cuppy, a picjen’s assistant, committed professional
negligence when she examined him, heasccbimplaints, and didot supply any medical
treatment or refer him to a specialist faacessary treatment. ECF No. 14 at 31823, 39
Plaintiff alleges that this defient, or non-existent, treatment caused him to suffer prolonged|and
unnecessary pain and suffering. Id.

In moving to dismiss the professionaptigence claim, defendant challenges the
sufficiency of the pleadings only as to causati&CF No. 43-1 at 12-13Defendant asserts that
because the treatment, or lack thereof, vaeaxticued by subsequent medical professionals, her
actions do not constitute the réepa proximate cause of plaiffts alleged harm._Id. at 13.
Specifically, defendant contendstther inaction did not cause plaintiff's injury of continued
pain “because at least three different medical de@ramined and/or evaluated plaintiff after his
January 11, 2014, appointment with Defendant Cuapgt,not one of them felt that Plaintiff

required a referral to a specialist.” Id. Thiguanent is untenable, sia plaintiff specifically
11
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alleges that the subsequent medical providerstrihat@tions were also faulty and all contributed

9%

to his harm. ECF No. 14 at&®-1 25-31. Defendant Cuppy’s gkl negligence is therefore not
absolved by the fact that subsequeedical providers ab did not refer plaintiff to a specialist,
and she may be liable for the pain plaintiff stgfieduring the period begen her examination gf
plaintiff and the next dendant’s examination.
Plaintiff's allegations are suffient to establish defendant@py was a cause of plaintiff|s
harm. While the subsequentkeof treatment continued by various medical providers may
impact defendant Cuppy’s liability for damag¢he additional involvement of the other
defendants does not necessarily break defer@appy’s causal connection to plaintiff’'s

prolonged, unnecessary pain. See Jamesbesta, 215 Cal. App. 4th 1144, 1168 (Cal. Ct. App.

2013) (even without expert testimony regagdharm caused by unnecessary injections,
injections were “inherently injuous™ because plaintiff “needlelshas . . . been subjected to

pain and suffering.” (quoting Tortorella v. Cest140 Cal. App. 4th 1, 13 (2006))). Defendant’'s

theory that she should be dismissed because th&o causal connectisnfficient for plaintiff
to plead professional negligence fails.

c. Waiver of Claim

In her reply, defendant argues that becausaifif failed to addres her arguments that

his professional negligence claim failed to estatclaim and was untimely, he has abandoned fthis

claim and it should be dismissedECF No. 50 at 3. However,gihtiff clearly refers to the

court’s screening order in higoposition to defendant’s motion to dismiss, and states that the

® Defendant relies on Walsh v. NevadapBement of Human Resources, 471 F.3d 1033, 1087
(9th Cir. 2006) (holding that fiare to raise claim for injunctiveelief in response to motion to
dismiss on ground of immunity from moneynaages constituted effective abandonment and
prevented consideration of claim on appe@tnservation Force v. Salazév7 F. Supp. 2d
1203, 1211 (N.D. Cal. 2009) (finding that “[w]herejpitiffs fail to provide a defense for a claim
in opposition, the claim is deemegived,” but considering thdaim anyway); and Jenkins v.
County of Riverside, 398 F.3d 1093, 1095 n.4 @ith 2005) (noting thatwo claims were
abandoned when not raised in opposition to amotor summary judgment, but not addressing
whether they could be considered by court);th@ proposition that thprofessional negligence
claim should be dismissed as abandoned. E&PNat 3. However, even if defendant were
correct that plaintiff failed to address the argunts against the professional negligence claim
none of the cases cited requirattthis court dismiss it withowonsidering whether it in fact
states a claim or is untimely.

12
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court already recognized thatthomplaint stated a professibnagligence claim. ECF No. 49

at 1. Because the standard used to assess the sufficiency of claims on screening is the same a

that used in considering a motion to dismisajniff is well within his rights to rely on the
court’s holding that his claims were supportathvadequate facts. Additionally, defendant
argues that the professional negligence allegatehto state a claim solely because plaintiff has
not shown causation (ECF No. 43-1 at 12-13)ptaintiff explicitly re-asserts in the oppositior
that defendant Cuppy’s actions cadi$es injury (ECF No. 49 at 4)Though inartful, plaintiff's
opposition is sufficient to demonstrate thatias not abandoned his professional negligence
claim against defendant Cuppy.

With respect to plaintiff's failure to addresge timeliness of his professional negligence

claim, in order to find a claim untimely on a motion to dismiss, untimeliness must be clear pn the

face of the complaint. _U.S. ex rel. Air CasitTechs., Inc. v. Pre Con Indus., Inc., 720 F.3d

1174, 1178 (9th Cir. 2013) (“A claim may be dissed as untimely pursuant to a 12(b)(6) maotion
‘only when the running of the statute [of limitatipms apparent on the face of the complaint.”

(alteration in original) (quing Von Saher v. Norton Simon Museum of Art at Pasadena, 592

F.3d 954, 969 (9th Cir. 2010))); Supermail Caigae, v. United States, 68 F.3d 1204, 1207 (9th

Cir. 1995) (“[A] complaint cannot be dismissedless it appears beyond dothwt the plaintiff
can prove no set of facts that would establightittneliness of the claim.” (citiations omitted)).
Because defendant did not consider the tolling effect of plaintiff’s administrative appeal, her
claim of untimeliness is faulty and it is not clearthe face of the complaint that this claim is
untimely.

D. Conclusion

At the pleading stage, the court must také&raes the allegations in the complaint and
construe the allegations in the complaint iaiptiff's favor. For the reasons set forth above,
plaintiff has adequately alledean Eighth Amendment violation and professional negligence
claim and his negligence claim is timely. Theref it will be recommended that the motion to
dismiss be denied.

I
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[l Motion to Compel

On January 30, 2018, plaintiff filed a motitmcompel, seeking to subpoena the
production of documents, records of complaiated medical appeal records, against all
defendants. ECF No. 55 at 1. Defendants oppasenibtion on the grounds that it is prematu
and unnecessary. ECF No. 57 at 1-2; ECF No. 58 at 1.

The discovery and scheduling order in thisechas been vacated, and never applied t

defendant Cuppy. See ECF No. 28 (Discovery and Scheduling Order), ECF No. 54 (Orde

vacating deadlines). Accordingly, plaintiff's motion to compel is premature with regard to

Cuppy. FurthermoreCuppy’s motion to dismiss seeks dismissfaall claims against her.

Although it is being recommended thlé motion be denied, in the inésts of judicial efficiency

a scheduling order will not issue until the neothas been finally resolved by order of the
assigned District Judge. For these reasons, themiaticompel will be daed as to defendant
Cuppy.

As to defendants Pace, Heatley, Wong, and Williams, the court notes that these
defendants’ opposition to the motion was untimelgreif their deadline had been calculated
based on the date the motion was entered into CM/E&lker than the date of service. See L
230(l) (the opposition to a motioied in a pro se prisoner casdasbe filed within twenty-one
days after the date of servicelhese defendants have previguseen warned about untimely
filings (ECF No. 54 at 2) and their opptoesn will therefore be disregarded.

However, because of deficiencies with ptdf’s motion, it will be denied as to all
defendants. Specifically, plaiffthas failed to reproduce the discoyeequests and responses

issue or set forth why defendantesponses and objections are ffisient. ECF No. 55. It also

(=)

-

R.

at

appears from the motion that plaintiff may not have ever submitted a discovery request and is

instead attempting to either subpoena the redoods defendants or simply obtain a court order

directing defendants to produce the documents, ereathwhich is proper._See Fed. R. Civ. P.

34(c) (documents can be obtained froon-parties through the use of subpoenas as outlined [n

Fed. R. Civ. P. 45); Fed. R. Civ. P. 37(a)(3)(8)(a party may file a motion to compel

production if a party fails to respond to a requesier Rule 34). The ntion will therefore be
14
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denied without prejudice to a motion in the profmem. However, sincthe original scheduling
order as to these defendants was vacated ({CB4), further motions to compel will not be
considered until a new scheduling order is idsu& new order will issue after the assigned
District Judge rules on the motion to dismiss.

1. Plain Language Summary of the Order for a Pro Se Litigant

The magistrate judge is recommending thatmotion to dismiss be denied because y
have adequately pled deliberate indifferemnd professional negiigce against defendant
Cuppy and your state tort claim is timely. Yanotion to compel ibeing denied without
prejudice. A scheduling order Wissue after the district judgrules on the recommendation to
deny the motion to dismiss. You should waitite &ny motions to compel until after the court
has set a new schedule. Any future motion topel must identify the discovery requests and
responses at issue.

CONCLUSION

For the reasons set forth above, IT ISREBY ORDERED that @intiff's motion to
compel (ECF No. 55) is DENIED.

IT IS FURTHER RECOMMENDED that:

1. Defendant Cuppy’s motion to disssi (ECF No. 43) be DENIED.

2. If these findings and recommendations @adepted by the District Judge, defendant
Cuppy be directed to file an answer to theeaded complaint within twenty-one days of the

order adopting these findings and recommendations.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fexr days after service of the objections. The
i

I
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parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: May 18, 2018 - -
mp-:——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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