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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, exrel.| No. 2:15-cv-00799 KJM DB
DENIKA TERRY and ROY HUSKEY IlI,
and each of them for themselves ORDER
individually, and for all other persons
similarly situated and on behalf of the
UNITED STATES OF AMERICA,

Plaintiffs/Relators,
V.

WASATCH ADVANTAGE GROUP,

LLC, WASATCH PROPERTY
MANAGEMENT, INC., WASATCH
POOL HOLDINGS, LLC, CHESAPEAKE
COMMONS HOLDINGS, LLC, LOGAN
PARK APARTMENTS, LLC; LOGAN
PARK APARTMENTS, LP,

Defendants.

Plaintiffs are tenants who receive rerdasistance through the federally subsidized
Housing Choice Voucher Program commonly known as “Section 8.” They claim defendant
lessors improperly charged plaintiffs, as vaalthe putative class members they seek to
represent, for washer and dryer rentals, reniesigrance and coveredrgimg. Plaintiffs argue

these services constitute impéssible rent under the Secti8rcontracts and regulations, and

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2015cv00799/280175/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv00799/280175/92/
https://dockets.justia.com/

© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

defendants therefore violated the Section 8 contracts and submitted false claims for
reimbursement under the federal program.

Plaintiffs now move to amend their colamt and move for class certification on
behalf of themselves and other similarly situatathnts at defendanigoperties located in
California in the past fourgars. Pls.” Mot. Class Cert. (Mot.), ECF No. 72-1; ECF No. 71
(motion to amend)see, e.g.Lavine Decl. Exs. A-J, ECFdN 72-5 (including documents relate
to tenants at defendants'gmerties in Fresno, Hanford, idsburg, Norco, Rancho Cordova,

Sacramento, San Diego and Spring Valley, CalisprnDefendants oppose both motions. De

Opp’n Class Cert. (Opp’n), ECF No. 78; ECF No.(@p@position to motion to amend). Plaintiffs

have replied. PIs.” Reply Class Cert. (RgpECF No. 80; ECF No. 79 (reply to defendant’s

opposition to motion to amend). For the reasossudised below, plaintiffs’ motion to amend

GRANTED, plaintiffs’ class certification motion GRANTED as to the Rule 23(b)(3) class and

plaintiffs’ class certitation motion is GRANTED CONDITDNALLY as to the Rule 23(b)(2)

class, conditioned on plaintif®ibstituting a new class represéntawho has standing to pursue

declaratory and injunctive relief.

l. BACKGROUND

A. Factual Background

Because the court grants plaintiffs’ tiam to amend, the facts below are taken
primarily from the plaintiffs’ third amended complaint (TAC), ECF No. 71-2. Although
defendants are correct as a general matter thatthieisperative pleading that controls the scg
of this litigation,” Opp’n at 20, @urts have considered class definitions differing from those i
operative complaint and relied on amended comiddiled after a motion for class certificatiorn
was filed. See, e.g.Stuart v. Radioshack CorpNo. C-07-4499 EMC, 2009 WL 281941, at *1;
6, 13-14, 18 (N.D. Cal. Feb. 5, 2009) (granting leavemend where plaintiff moved to file nev
complaint after moving for clag®rtification and defendant “pointed out [plaintiff] was asking
for certification of a class differg from that alleged in his complaint,” then relying on the ney

complaint when addressing the motion for class certification). Given the similarity betwee
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second and third amended complaints, and the ebsdrany prejudice to defendants if the co
relies on the latter, the court does so hettheninterests of efficiency and justice.

Plaintiffs seek to represent a claspast, present and prospective tenants of
residential apartments owned, rented, and igeahéy defendants. TAC 11 1-2. Defendants’
properties include four apartment communities in the Sacramentoldr&a3. Plaintiffs Denika

Terry and Roy Huskey 1l lived at two of thertd. ] 4-5. Defendants rent numerous apartm

to tenants who receive rentalssstance through the federally sdixed Housing Choice Voucher

Program, commonly known as “Section 8d. 1 6. The Section 8 program provides that
participating tenants pay between thirty pet@end forty percent adheir adjusted monthly
income toward rent and utilityosts and the federal governmantl local housing agencies pay
the balance of rent directtp the property ownerld. Across defendantgroperties, there are
hundreds of Section 8 tenantsl. 8. Defendants were partiesHousing Assistance Paymen
Contracts (HAP Contracts) with plaintiffs as part of the Section 8 progiarfj.9. As part of
their usual course of business, defendants ddashadditional monthly enges from plaintiffs
and other Section 8 tenants; ddrlitional charges were treateddifferently from rent, and wer
in excess of the tenants’ portion oétrent due under the HAP Contrackd. § 10. The
additional payment demands included rental cleafgewashers and dryers, renters’ insuranc
and covered parkingld.

Plaintiffs’ claims rely on defendant’eating these additional charges no
differently than rent. The HAP Contracts,ialinare agreements between and among the ten
family, the landlord and the local housing authoristablish the initial lease term and the tota
amount of monthly rent due from the tenald. 1 31-34. The sum of the housing assistance
payment by the public housing aggrand the tenant’s sharerent under the HAP Contract is
known as the contract rent, which is subject to change itetinsircumstances and only after
notice is givenld. 1 37-38. The regulations governnegt under a HAP Contract, found at 2
C.F.R. § 982.451, provide in pertinent part,ifJowner may not demand or accept any rent
payment from the tenant in excess of the maxrmnamd must immediately return any excess re

to the tenant.”ld. 1 39 (citing 24 C.F.R. § 982.451(b)(4)(i))gimilarly, Part C of the Tenancy
3
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Addendum to the standard HAP Contract provid€ee owner may not charge or accept, from

the family or from any other source, any paynfentent of the unit iraddition to the rent to
owner.” Id. Y 40.
Plaintiffs allege defendasitepeatedly demanded payrmehadditional charges,

rent payments or “side payments,” all in viadatof the HAP Contractand without authorizatio

of the local housing agency or the U.S. Deparit of Housing and Urban Development (HUD

Id. 1 50, 96-100, 117-21. As noted, defendatgshand for “side payments” included payme
for washer and dryer rentals, renter’s insurance and covered paltiffg. 96, 117. As an
example, defendants’ Resident Ledger fer Tlerry residence for the month of January 2012

reflects a monthly charge of $40 for “Washey@&rRental,” $17.91 for “Renter’s Insurance” a

$10 for “Covered Parking Chargedd. Ex. B. Similarly, defendants’ Resident Ledger for the

Huskey residence for the month of Janu20¢ 2 reflects a monthly charge of $50 for
“Washer/Dryer Rental” and $17.9dr “Renter’s Insurance.’ld. Ex F. Plaintiffs periodically
entered into several Residential Rentalégnents, each of which included an Additional

Services Agreement that addressed these additional ch#dg§$¥.55, 64, 88-89, 110-1i.

Exs. G, H, | (Terry Agreementsyl. Exs. J, K (Huskey Agreements). To enforce additional re

payment requirements, defendants threatened Terry and Huskey each with eviction for
nonpayment of the “side payments.” TAJ{ 96, 100-01, 117, 121-22. Defendants ultimately
filed an eviction action against Terry for notkireg the unlawfully demanded “side payments.
Id. T 102.

Based on these allegations, ptéfs bring four claimsagainst all defendants: (1)
violation of the Federal False Claims Act,315.C. § 3729(a), for “knowingly present[ing] a
false or fraudulent claim for paymemt approval” to the United Stated, 11 144-58; (2) Breach
of Contract, Cal. Civ. Code 88 33@80seq,.for breaching the terms of the HAP Contracts that
prohibit the charging ofdditional rent paymentg]. 1 159-65; (3) violation of the Consumer
Legal Remedies Act, Cal. Civ. Code § 1750,dngaging in deceptive practices in connection
with the conduct of a business providing serviaks{ 166-77; and (4) Unfair Business

Practices, Cal. Bus. & Prof. Code 8§ 1720Geq,. for engaging in “unfair competition,” includin
4
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any “unlawful, unfair, or fraudulent business act or practice f{ 178-92. Plaintiffs seek
damages and injunctive anther equitable reliefld. § 194.

B. Procedural Background

Plaintiffs filed their initial complaihon April 14, 2015. ECF No. 1. After the

court granted in part and denied in part deferslanotion to dismiss, the plaintiffs filed a second

amended complaint. ECF No. 66.

Now plaintiffs have filed a motion to amend the complaint based not on new
theories of liability, but on “evidence diseered.” ECF No. 71-1. Defendants oppose this
motion, ECF No. 77, and plaintiffsave replied. ECF No. 79.

On the same day as their motion to amgxaintiffs filed a motion to certify two

classes. ECF No. 72-1. Defendants opposertbteon, ECF No. 78, and plaintiffs replied. ECF

No. 80.

Plaintiffs have not expressly requesgellearing on the question of preliminary
class certification, which the court has sufibea on the papers. Min. Order, ECF No. 8de
also Merrill v. S. Methodist Uniy806 F.2d 600, 608-09 (5th Cir. 198@pting district courts
ordinarily should hold a heariran the question of class certition if a plaintiff expressly
requests one but observing Federal Rule ofl @rocedure 23 does not require an evidentiary
hearing).

I. LEGAL STANDARD

A. Motion to Amend

Contrary to plaintiffs’ asséions, ECF No. 79 at 3, when a party seeks to amend its

complaint after a Rule 16 scheduling order Ibesn issued, the party’s ability to amend his
complaint is governed by Rule 16(kJohnson v. Mammoth Recreations, Ji®Z5 F.2d 604, 608
(9th Cir. 1992)see also Johnson v. St. MaNo. CIV S-06-0508 WB EFB PS, 2007 WL
1100507, at *1 (E.D. Cal. Apr. 11, 2007ipdings and recommendations adoptiid. CIV-S-06-
0508-WBS EFB PS, 2007 WL 13654(0.D. Cal. May 9, 2007) [The Eastern District],

applyingJohnsor{v. Mammoth Recreatiopsas confirmed that oncedldistrict court has filed

pretrial scheduling order pursuan Federal Rule of Civil Pcedure 16, a motion to amend the

5
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pleadings is governed first by Rule 16(lm)danly secondarily by Rei 15(a)”). Although
plaintiffs have asserted the colissued other, superseding sdhéng orders that do not mentig
a deadline for any complaint amendments,” ECF No. 79 at 3, the first amendment to the
scheduling order in this case, st modified only three deadlineslated to class certification
and a status conference, cleatgted, “All other provisions iof the initial scheduling order
(ECF No. 39) remain in effect,” ECF No. 5&he initial scheduling order states, “No further
joinder of parties or amendments to pleadisgsermitted without leave of court, good cause
having been shown.” ECF No. 39 afciting Fed. R. Civ. P. 16(b) arbhnson972 F.2d 604).
The court therefore analyzes plaintiffs’ motion to amend under Rule 16(b), then under Rul

Under Rule 16(b), a movant must damstrate “good cause” to justify adding a
new defendantMammoth 975 F.2d at 6085t. Mary 2007 WL 1100507, at *1 (citingackson v
Laureate, Inc.186 F.R.D. 605, 608 (E.D. Cal. 199Rpberts v. BeardNo. 15cv1044-WQH-
PCL, 2018 WL 454437, at *4 (S.D. Cal. Jan. 2018). “The ‘good cause’ standard ‘focuses
the diligence of the party seeking amendmen&t” Mary 2007 WL 1100507, at *1. “Relevant
inquiries [into diligence] includevhether the movant was diligenthelping the court to create
workable Rule 16 order; whether matters thatewet, and could not haveen, foreseeable at
the time of the scheduling conference caused#ed for amendment; and whether the mova
was diligent in seeking amendment once the need to amend became apperent.”

If good cause exists, the partyxhenust satisfy Rule 15(a)Cf. Johnson975 F.2d
at 608 (citing approvingl{forstmann v. Culpl114 F.R.D. 83, 85 (M.D.N.C.1987), for its
explication of this order of operations). Fedé&tale of Civil Procedwr 15(a)(2) states “[t]he
court should freely give leaveo[amend its pleading] when justiso requires,” and the Ninth
Circuit has “stressed Rule 15’s policy of favoring amendmemiscon Props., Inc. v. Mobil Oll
Co, 866 F.2d 1149, 1160 (9th Cir.1989). “In exercidisgliscretion [to granor deny leave to
amend] ‘a court must be guided by the undedypurpose of Rule 15—to facilitate decision o]

the merits rather than on the pleadings or technicaliti€3CD Programs, Ltd. v. Leightoi®33

F.2d 183, 186 (9th Cir.1987) (quotikmited States v. Webb55 F.2d 977, 979 (9th Cir.1981)).

However, “the liberality in granting leave to amend is subject to several limitations. Leave
6
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not be granted where the amendment ottiraplaint would causthe opposing party undue
prejudice, is sought in bad faith, constitutesaercise in futility, or creates undue delaya5con
Props, 866 F.2d at 1160 (internal citations omitted).

B. Motion for Class Certification

Litigation by a class is “an exceptionttee usual rule” that only the individual
named parties bring and conduct lawsuitgal-Mart Stores, Inc. v. DukeS64 U.S. 338, 348
(2011) (citation and internal quadton marks omitted). Only vem a class action “promot[es]
.. . efficiency and economy of litigatioshould a motion for certification be grantedrown,
Cork & Seal Co. v. Parked62 U.S. 345, 349 (1983). A coudnsiders whether class litigation
promotes “economies of time, effort and expeasé, . . . uniformity of decisions as to persons
similarly situated, without sacrificing procediifairness or bringingbout other undesirable
results.” Fed. R. Civ. P. 23(b)(3) aduig@ommittee’s note to 1966 amendment.

To be eligible for certification, the proposeldss must be “precise, objective, and
presently ascertainableWilliams v. Oberon Media, IncNo. 09-8764, 2010 WL 8453723, at 12
(C.D. Cal. Apr. 19, 2010xee alsd’/A Charles Alan Wright, et alEederal Practice and
Procedure§ 1760 (3d ed. 2018) (“If the general outliméthe membership of the class are
determinable at the outset of the litigation, a@sslwill be deemed to exist.” (footnote with
citations omitted)). The proposethss definition need not identiévery potential class member

from the very startSee, e.gDoe v. Charleston Area Med. Ctr., In629 F.2d 638, 645 (4th Cir.

1975);0’Connor v. Boeing N. Am., Ind84 F.R.D. 311, 319 (C.D. Cal. 1998). This requirement

is a practical one. Itis meant to ensu phoposed class definition will allow the court to
efficiently and objectively ascertain whetheeparticular person is a class membeeln re TFT-
LCD (Flat Panel) Antitrust Litig.267 F.R.D. 583, 592 (N.D. C&l010), for example, so that

each putative class memlmmn receive notic&€)’'Connor, 184 F.R.D. at 319.

—

Class certification is goverdéby Federal Rule of Civil Procedure 23. The cour
must first determine whether to tér a putative class, and if it doasmust then define the class

claims and issues and appoint class counsel. FEediv. P. 23(c)(1), (g). To be certified, a

—

putative class must meet the iield requirements of Rule 23@)d the requirements of one ¢
7
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the subsections of Rule 23(b), whidefines three types of classesyva v. Medline Indus., Inc.

716 F.3d 510, 512 (9th Cir. 2013). tdeplaintiffs seek certification under Rules 23(b)(2) and

23(b)(3). Rule 23(b)(2) requir@sshowing that “the party oppagi the class has acted or refused

to act on grounds that apply gerlr#o the class, so that finaljunctive relief or corresponding

declaratory relief is appropriatespecting the class as a wholé&™Rule 23(b)(2) class can be

certified where “a single injunctioor declaratory judgment wouldagoride relief to each member

of the class.”Wal-mart 564 U.S. at 360. Rule 23(b)(3) prdes for certification of a class
where common questions of law and fact predoreiaat] a class action is the superior means
litigation.
Rule 23(a) imposes four requirements on gwass. First, the class must be “so
numerous that joinder of all members is iagdicable.” Fed. R. Civ. P. 23(a)(1). Second,
guestions of law or fact mube common to the clastd. 23(a)(2). Third, the named
representatives’ claims or defenses niugstypical of those of the claskl. 23(a)(3). And fourth),

the representatives must “fairly and addglyaprotect the interests of the cladsl”23(a)(4). If

the putative class meets these requirements, (B (3) imposes two additional requirements:

first, “that the questions ofwaor fact common to class members predominate over any questions

affecting only individual membefsand second, “that a class actiorsigerior to other available
methods for fairly and efficientladjudicating the controversyId. 23(b)(3). The test of Rule
23(b)(3) is “far more demanding,” than that of Rule 23{&/plin v. Jaguar Land Rover N. Am.
LLC, 617 F.3d 1168, 1172 (9th Cir. 2010) (quothigchem Prods., Inc. v. Windsé21 U.S.
591, 623-24 (1997)).

“The party seeking class certification be#ne burden of deomstrating that the
requirements of Rules 23(a) and (b) are mélrited Steel, Paper & Forestry, Rubber, Mfg.
Energy, Allied Indus. & Serv. Workers Int'l lon, AFL-CIO C.L.C. v. ConocoPhillips C&93

F.3d 802, 807 (9th Cir. 2010). This burden is;rBaile 23 embodies more than a “mere pleag
standard.”Wal-Mart, 564 U.S. at 350. The pantyust “prove that there ane fact sufficiently
numerous parties, common questions of law or fact, étc.lemphasis in original). The trial

court must then conduct a “rigorous analysiswhether the party has met its burdeh, and
8
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“analyze each of the plaiffts claims separately,Berger v. Home Depot USA, InG41 F.3d
1061, 1068 (9th Cir. 2014) (citirtgrica P. John Fund, Inc. v. Halliburton C&63 U.S. 804, 804
(2011)). The court must verify the putative slas‘actual, not presumed, conformance with R
23(a) . .. "Wal-Mart, 564 U.S. at 351 (alterations omitted) (quotden. Tel. Co. of Sw. v.
Falcon 457 U.S. 147, 160 (1982)). This inquiry oftarerlaps with consideng the merits of the
plaintiffs’ substantive claimsWal-Mart, 564 U.S. at 351-52. Indeed, “a district
courtmustconsider the merits if they overlapth the Rule 23(a) requirementsEllis v. Costco
Wholesale Corp.657 F.3d 970, 981 (9th Cir. 2011)r(ghasis in original) (citingval-Mart, 564
U.S. at 351-52)see alsaComcast Corp. v. Behren869 U.S. 27, 35 (2013) (“[O]ur cases
requir[e] a determination that Rule 23 is satisfieaebn when that requires inquiry into the mer
of the claim.”). These same “analytical principlaiso apply to the court’s analysis of whethe
the plaintiff meets its burden under Rule 23(Bpmcast569 U.S. at 34.

1. DISCUSSION

A. Motion to Amend

Plaintiffs move for leave to filthe TAC located at ECF No. 71-BZeeECF

No. 71-1. Plaintiffs assert tiroposed amendments “do not substdly change the character

the plaintiffs’ theories of liabity, but rather seek to expand coage under the TAC to all of the

areas in which defendants own and opepadperties accepting housing choice voucher
(commonly known as “Section 8”) temiz, rather than just to ti€bacramento-area properties.
ECF No. 71-1 at 2. Plaintifdirect the court’s attention the assigned magistrate judge’s
having granted expanded “class discovery tecall Wasatch-owned properties over the
western states.1d. Plaintiffs note the proposed TACitigply conforms the allegations to
evidence discovered—a classic reason for amendmiht. Additionally, plaintiffs contend ther
is no undue delay or other prejadito defendants, “no trial thlahas been set, and class
certification has yet tbe decided . . . .’Id. at 3.

In opposition, defendants contend plaintitiéfer no explanation for their failure
to include the proposed expansion of theissla the Second Amended Complaint” and gran

this motion would permit plaintiffs “a secondpatunity to seek cks certificiion.” ECF
9
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No. 77 at 3. Defendants contend granting leaveariend “would cause substantial delay” and
expense, and plaintiffs had fflknowledge of [d]efedants’ other properties” when they last
amended their complaintd.

Plaintiffs reply that their secoraimnended complaint was limited to the

amendments “addressed in the order on” defendamdtsn to dismiss, “and that a plaintiff is not

free to further amend without being granted furteave to amend by the Court.” ECF No. 79
2. Additionally, plaintiffs contend the deadline to file their prior amended complaint within
days was a relatively short time frame andtishl days before the close of class discovédly.
According to plaintiffs, “approximately half of [d]efendants’ total [document] production”
occurred “in the final two weeks of the class pdri Plaintiffs moved foleave to file the TAC
“just days later, on August 25, 2017d. at 3. Plaintiffs also assert defendants suffered no
prejudice because the TAC “whled concurrently with the class certification motion,” which
permitted defendants the “full briefing pediand opposition brief to address the new,
geographically expanded allegations in the proposed TAG.Plaintiffs contend they have
good cause for leave to file the TAC becausecibiporates class discovery and they “could n
reasonably have moved to amend any earlier, until the evidence wag.iat"4.

The court finds good cause tagt leave to plaintiffs tfile the TAC. Plaintiffs
have shown diligence by filing their motion to amend only 11 days after the close of class

discovery, which was only 12 days after pasitions of [d]efendants’ persons-most-

knowledgeable.”ld. at 2; ECF No. 54 (grantinjoint request to modify scheduling order in par

to set class certgation discovery deadknof August 14, 2017%see Kendrick v. Cty. of San
Diego, No. 15-cv-2615-GPC (RBB), 2017 WL 2692903%4&(S.D. Cal. June 22, 2017) (party
was diligent when it filed motion to amend wHéss than a month passed”). Additionally,
plaintiffs are correct thahe magistrate judge ordered document production and discovery
responses for all of defendangsbperties, not just for defendahproperties in Sacrament&ee
ECF No. 48 (ordering that “defdants shall produce further responses and documents cove
the past six (6) years for all offéadants’ facilities,” nearly fivenonths before plaintiffs filed th

motion to amend). Defendants aidt move for reconsideration tife magistrate judge’s ruling
10
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and additional discovery has oced. Plaintiffs’ new allegatins in the TAC coincide with
evidence supplied in their motidor class certification involvingenants at defendant propertie
throughout California.CompareTAC 11 44-45 (class definitioresxpanded to all of California),
andLavine Decl. Exs. A-J (including documenttated to tenants at defdants’ properties in
Fresno, Hanford, Kingsburg, Nord@ancho Cordova, Sacramenton32iego and Spring Valley
California),with Second Amended Complaint (SAC) 1 41 (ECF No. 66) (class definition lim
generally to “Northern California”).

Because the court finds good cause to gokntiffs leave to file the TAC, the
court next considers any “undue prejudice” tteddants, bad faith by plaintiffs, futility in
amendment, or undue delay creat&ge Ascon Props866 F.2d at 1160. Defendants contend
granting this request would causeibstantial delay” and “wue delay and expense” througho
their opposition but do not actuakyplain what this means. ECF No. 2-3. The only argume
resembling an explanation is defendants’ positi@t they have already “invested substantial
time and expense during this briefing process! granting leave to amend would “essentially
the reset button on the entire certification process.’at 3. But as plaintiffs noted, they filed
their motion to amend and motion to certify class on the sameClayppareECF No. 71 (filed
August 25, 2017)with ECF No. 72 (filed Augus25, 2017). The court’s own examination of t
TAC reveals nothing that would delay consideration of plaintifistion for class certification,
necessitate additional briefing by defendants or delay the case. Defendants’ arguments a
certification, discussed more fully belogsee generallyDpp’n, would not materially differ basec
on the new TAC allegationsSee, e.g.TAC 1 7-8 (modifying paragraphs and adding a new
paragraph speaking more generally about Se8ti@mants located at f@@adants’ properties)d.
19 41-42 (quoting HAP contractct®ns already at dispute frothe onset of this caseql, 11 63-
85 (outlining defendants’ practices and standard forms). The new class definitions plaintifi

propose have three primary differences thatakoprejudice defendants in their opposition to

plaintiffs’ motion forclass certification.CompareTAC 11 44-45with SAC | 41. First, plaintiffs

have shortened the proposed class period by twe.y&acond, plaintiffs have changed langu

from “additional rent payments” to “additiongharges set forth in Additional Services
11
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Agreements” to better clarify the claims at issurhird, plaintiffs have split the singular, more

convoluted class definition in the SAC to twarate definitions in the TAC to delineate

between a Rule 23(b)(3) class for damages aditugsn and a Rule 23(b)(2) class for declaratory

and injunctive relief. And fourth, plaintifisave expanded the class definition from Northern

California to all of California. Defendantarguments are somewhat more persuasive when

applied to plaintiffs’ new class @ireition covering all of California, but as explained below, those

arguments do not create an insufficiebstacle to class certification.

Beyond the changes noted above, many @hbpects of the TAC remain nearly
identical to the SACComparge.g, SAC Y 104-15 (class allegations)th TAC 9§ 128-39
(class allegations expandtmall of California);compareSAC 11 116-170 (relief and claims,
causes of action, request for jurial, and prayer for relief)yith TAC 1 140-194 (substantially]
identical (relief claims, causes of action, requesjuor trial, and prayer for relief). The same
exhibits are attached the SAC and TAC as wellCompareSAC Exs. A-K,with TAC Exs. A-
K.

Because the court observes no prejudegl, faith, futility or delay occasioned b
the proposed amendment, plaintiffs’ motion to amend is GRANTED.

The court therefore considers the motionclass certification as based on the

TAC and construes defendahbpposition accordinglySee Stuart2009 WL 281941, at *1-4, 6,

13-14, 18 (granting leave to amend where plaintibived to file new complaint after moving fo

class certification and defendant “pointed out [plaintiff] was asking for certification of a class

different from that alleged in his complainttien relying on new complaint when addressing
motion for class certification}f. In re TFT-LCD (Flat Panel) Antitrust Litig267 F.R.D. 583,
590-91 (N.D. Cal. 2010) (allowingnodification of class definition during class certification
briefing because “the proposed modifications are minor, require no additional discovery, a
cause no prejudice to defendant$stten v. Vertical Fitness Grp., LL.Glo. 12CV1614-LAB
(MDD), 2013 WL 12069031, at *4 (S.D. Cal. Na&.2013) (considering the class definition
embodied in a motion for class certificatiomchuse defendant suffdraeo prejudice despite

plaintiff's offering “one chss definition in a complaint, a differteclass definitionn a subsequer
12
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motion for class certification, and esselhighe original class definition in subsequenfirst
amended complaint”) (emphasis in original).

B. Motion for Class Certification

Plaintiffs seek certification of two classeBirst, plaintiffs gek certification of a

Rule 23(b)(3) class for damages or restitution defined as:

All persons who, in the time pericdarting four yea prior to the
date of filing this Complaint through the final resolution of this
matter, (1) have been tenants aty of Defendants’ California
properties; (2) have participatedthe “Section 8" Housing Choice
Voucher Program in connection witieir tenancies at the California
properties; and (3) have paid additional charges set forth in
Additional Services Agreements in excess of their individual
portions of the contract skidrth in the HAP Contracts.

Mot. at 9; TAC { 44.
Second, plaintiffs seek certification @Rule 23(b)(2) class for declaratory and

injunctive relief defined as:

All persons who: (1) are or will become tenants at any of Defendants’
California properties; (2) particge or will participate in the
“Section 8" Housing Choice Vouché&rogram in onnection with
their tenancies at the California properties; and (3) pay or will pay
additional charges set forth in Additional Services Agreements in
excess of their individugdortions of the contracent set forth in the
HAP Contracts.

Mot. at 9; TAC § 45.

Plaintiffs seek to certify these classesaplaintiffs’ California state law claims
for breach of contract, violation of the Consumer Legal Remedies Act (Cal. Civ. Code &t 17
seq) and violation of the Unfair Competition Law (Cal. Bus. & Prof. Code 8 1£2@@q). Mot.
at 12-18. Plaintiffs do not seek class d¢edtion on their False Claims Act clainid. at 1.

Plaintiffs rely on seeral declarationsSeeECF Nos. 72-2, 72-3, 72-4, 72-5. For
example, named plaintiff Roy Huskey IlI's declaration describes hisexperience of paying
“additional rent payments, or ‘side payments,’ set forth in [his] HA Contract or yearly
subsidy adjustment notices,” including “in-uniasher and dryer appliances, and for renter’s
insurance, as reflected in [his] rent ledger.”. Huskey Decl. 6, ECF No. 72-2. Huskey’s

declaration incorporates several attachedidmmnts, including Huskey’s Lease Supplemental
13
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Agreement with attached Tenancy Addendum, HAP Contract and Residential Rental Agre
See idEx. A. Huskey refers to a Wasatch Prop&ignagement Resident Ledger, also attach
to his declaration as an exhibBee idEx. B.

Named plaintiff Denika Terry makes dlar contentions in her own declaration,
specifically referencing extra “rent payments, eadéspayments,” in the form of “in-unit washet
and dryer appliances, for covered parking, and foterés insurance . . ..” Terry Decl. 1 6, EC
No. 72-3. Terry’s declarationsal contains a Lease Suppleméaigreement, HAP Contract an
Wasatch Property Management Resident LedigerExs. A-B.

Plaintiffs’ attorneys have submitted declarations explaining their experience.
Newmark has submitted a declaration as attorney of record for plaintiffs explaining his
organization’s experience and his own expeaxeim “significant class action and complex
litigation” as well as experience with low-inoe tenants. Newmark Decl. I 3, ECF No. 72-4
see also id{{ 2-23. David Lavine has submitted a dedlanahat details in part his experience
and his firm’s experience with low-income tenaases and class actiontsu Lavine Decl. { 31

6, ECF No. 72-5.

Lavine’s declaration also attaches and authenticates a multitude of exemplar

documents related to tenaatsdefendants’ propertieSee idExs. A-K (including HAP contrac
examples, Additional Services Agreements, Basi Ledgers and 3-Day Notices to Perform
Financial Covenant of Lease Quit that include parking chargewasher and dryer rental and
rental insurance calculatas the amount owed).

Plaintiffs have submitted excerpts of Rule 30(b)(6) deposition transcripts of [
Tanforan, the regional manag®mrerseeing nine properties in the Sacramento area and “Bay

Area,” Janae Jarvis, a vice president, Shawn fettether vice presiderdand Sylvia Gamboa, &

property manager of multiple Sacramento properti@seExs. L-O; Tanforan Decl. § 1, ECF Na.

78-1.
The core of plaintiffs’ motion for class certification is their assertion that this ¢
involves standard form contra@aed additional side payments iroperly and illegally treated a

rent. Mot. at 3-5. Specdally, plaintiffs contend the HAERontracts and other documents
14
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attached to the Terry and Huskey declaratemes‘standard form HABontracts and standard
forms used by [d]efendants at alltbeir California properties.Id. at 3. According to plaintiffs,
“[d]efendants use company-wide software &ifrtiproperties to generate identical form#&d” at

3. Among these forms are Additional Services Agreements, confirmed by deposition testi
as part of the leasdd. at 4;seeTanforan Dep. at 65:13-66:4, 139:11-14(kanfirming
Additional Services Agreementsegpart of the lease throughout @il Tanforan’s employment).
The Additional Services Agreements include chafgegems such as renter’s insurance, in-u
washers and dryers and parking. Mot. aB&ased on deposition testimony and defendants’ o
forms, defendants would subtract the am@ast due on additional charges from the next
monthly rental payment, resulg in a default in rentld.; see, e.g.Tanforan Dep. at 76:3-77:9.
Through standard 3-Day NoticesRerform Financial Covenaof Lease or Quit, defendants
would demand tenants comply with the leasquat for past due amounts, which included
parking charges, washer and dry@mtal and rentahsurance.SeelLavine Decl. Ex. J; Jarvis
Dep. at 234:24-235:7 (noting if delinquency for payment “exceeded a hundred dollars, a 3
notice to pay or quit would go out”). Whethbe additional chargesere preconditions of
leasing an apartment or optional, defendants ‘@pdlicy of treating all additional charges as

rent,” which included “using unpa@dditional charges as grourfds eviction.” Mot. at 7see

mony

nit

wn

rday

Tanforan Dep. at 156:8-11; Lavine Decl. Ex. J (Three-Day Notices to Perform or Quit inclyding

parking charges, renter’s insuranand washer and dryer rental).

The court addresses the parties’ speatntentions below to determine if
plaintiffs have satisfied Rule 23)(3)’s requirements to certify aads, as to each class covereg
by their motion.

1. Numerosity

Plaintiffs contend they have satisfiee thumerosity requirement of Rule 23(a).
Mot. at 9. Defendants do not disagree.

Under the numerosity requirement, a classte “so numerous that joinder of

members is impracticable.” Fed. R. Civ. P. 23(ga)(lhis requirement is presumptively satisfi

15
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when there are at least forty membesge Jordan v. Los Angeles C869 F.2d 1311, 1319 (otf
Cir.1982),vacated on other grounds by Cty. of Los Angeles v. Jord#hU.S. 810 (1982).

Plaintiffs have indicated an inabilitp compile a class list despite multiple
discovery requests to defendantsvine Decl. § 8.According to plaintiffs, “opposing counsel
has replied that plaintiffs’aunsel should compile such as$ list ourselvelsased on the
document production” despite “deposition testimonythat certain Section 8 tenant files coul
not be located, and thugere not provided.”ld. Plaintiffs have therefe estimated class size
“until the matter maybe presseluring merits discovery.ld. Regardless, plaintiffs assert the
class size exceeds 150 members “in four Sacranpeoperties alone,” and the court finds the
evidence provided supperthis assertionSeeTAC | 132; Lavine DecExs. A-K. Plaintiffs
have satisfied the numerosity requiremesee Westfall v. Ball Metal Beverage Container Go
No. 2:16-cv-02632 KIM GGH, 2018 WL 705534 *&t(E.D. Cal. Feb. 5, 2018) (finding
“approximately 140 to 150 members of the prambslass. . . . satisfies the humerosity
requirement”).

2. Typicality

Generally speaking, plaintiffs contetite HAP Contracts and other documents
attached to the Terry and Huskey declaratames‘standard form HABontracts and standard
forms used by [d]efendants at all of their Caliia properties.” Motat 3. According to
plaintiffs, “[d]efendants use comapy-wide software at their @perties to generate identical
forms.” Mot. at 3seeTanforan Dep. at 66:18-67:8, 71:1%; 223:22-224:24 (observing multip
standard forms including the Rental Agreement, Lease Agreement and Additional Service
Agreements; confirming there are no differencethé@m property to propty); Jarvis Dep. at
148:2-13 (confirming the Additional Services Agremamis a form out of a software system
assigned code number “207.02"); Fetter Dep. at 93:2confirming software believed to be us
“across Wasatch” and confirming the same softwaasebeen seen in California). In addition t
these “nearly identical form contracts witljgténdants,” both namegaaintiffs have paid
“additional charges,” and haveffared “the same injury” of “being charged more rent than

allowed under federal law and HAPontracts.” Mot. at 10.
16
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For the Rule 23(b)(3) class, defendarssest named plaintiffs’ claims are not
typical of the class because the named pfésritare subject to unique defenses that other
putative class members currently living in Wasgtabperties would not baibject to.” Opp’n at
14-15. For Terry, this would incled‘the affirmative defense oés judicatd because she was
evicted in a judicial proceeding for failut@ pay rent and perjury at her depositidd. at 15. For
Huskey, unique defenses would include histaan for “repeated racist conduct” and his
voluntarily signing up for additionaervice or appliancedd.

The “claims or defenses of the reprdaéime parties [must be] typical of the

claims or defenses of the class.” Fed. R. €i23(a)(3). The coufinds the claims of the

named plaintiffs typical of the claims and defenskthe class. Here, plaintiffs claim defendants

treated additional charges as renviolation of state law and caary to standard form contract
between defendants and their Section 8 tenaltis. contracts for Terry, Huskey and the other

tenants are substantially identic&ompareTerry Decl. Ex. Aand Huskey Decl. Ex. Awith

Lavine Decl. Exs. A-C. Defendants’ use of staddarms for these cordcts supports typicality.

Defendants’ treatment of Terry’s and Huskey’s additional charges does not appear to differ from

defendants’ treatment of additional oj@s for other potential class membe@mpareTerry
Decl. Ex. B (Resident Ledger not differentiatingsivar and dryer rentahd renter’s insurance
from rent itself),and Huskey Decl. Ex. B (Resident Ledgenjth Lavine Decl. Exs. D-E, J

(example Resident LedgeiMpnthly Cost Breakdowns anddvithly Statements of Rental

Accounts including additional serécharges, and 3-Day Notices to Perform Financial Covenant

of Lease or Quit including parking charges, washgeidrental and rentahsurance). Here, the

€

is no concern about variationmamed plaintiffs’ damages froatass members’ damages because

“it is sufficient for typicalityif the plaintiff endured a cours# conduct directed against the
class.” Just Film, Inc. v. BuondB47 F.3d 1108, 1118 (9th Cir. 2017).

Defendants specifically contend Terry ow&iL6 for “rent to owner . . . distinct
and separate from . . . additional servicepp@ at 14, and review of Terry’s Resident Ledge
shows $310.25 was due on February 4, 2013 withdfereintiation betweenontract rent and

unpaid additional charges, such as the wastyer'dental charge &dm February 1, 2013 and
17
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renter’s insurance chge from February 1, 2013, Terry DeE. B. Defendants’ Three-Day

Notice to Pay Rent or Quit does not differetgtithe $310.25 between overdue rent or overdu

additional chargesSeeTanforan Decl. Ex. 3, ECF No. 78a1 22. Defendants’ asserted unigue

defense, to the extent it has any merit, is theeefiot relevant to plairits’ putative class claim.
Seekllis v. Costco Wholesale Cor57 F.3d 970, 985 n.9 (9th Cir. 2011) (“Differing factual
scenarios resulting in a claim thfe same nature as other class members does not defeat
typicality.”); O’Connor v. Uber TechsNo. C-13-3826 EMC, 2015 WL 5138097, at *10 (N.D.
Cal. Sept. 1, 2015) (“Rule 23(a)(3)’s testypicality is nd whether there arany differences
between the representative ptéis and the class members they seek to represent. . . . the

typicality requirement simply meass whether the named [p]laintifi€gal claimsall arise from

(1)

essentially the same conduct . . . and whettesr tbllow class members suffered the same legal

injury.”) (emphasis in original).

Defendants’ argument that Terry’s eviction operateggagudicatahere also is
unavailing because an unlawful detainer actimuld not preclude plaintiffs’ putative class
action claims.See Vella v. Hudging0 Cal. 3d 251, 255 (1977) (noting unlawful detainer act
are “summary in character” and therefore usulalye “very limited res judicata effect” bearing
only on the right of possession that “will not peav one who is dispossessed from bringing a
subsequent action to resolve questions of title or to adjudicate other legal and equitable

claims between the partiesNtalkoskie v. Option One Mortg. Cord.88 Cal. App. 4th 968, 975

76 (2010) (finding subsequent claims challengireualidity of a foreclosure sale barred where,

in the unlawful detainer actiobank based its right of possessof the property on its “duly

perfected” legal title obtained the nonjudicial foreclosure salelplaintiffs’ putative class action

claims do not involve the right of possgon or any claims related to title.

Additionally, Huskey’s voluntary signingp for additional services would not ar
did not change how defendants handled anygastmounts in relatido a tenant’s rent
obligations, default, and noticés perform or quit. Nor woulthe defendants’ basis for their 3
Day Notice to Perform or Quit serve as a “unigeéense” that will “become the focus of the

litigation” over defendants’ alleged tte@ent of additional charges as reee Hanon976 F.2d
18
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at 508. These “legally irrelevantifferences, along with the legally irrelevant basis for Husk
eviction, do not render Huskey’s or Terry’s claims atypi&de O’'Connqr2015 WL 5138097,
at *10.

Finally, defendants’ attackan Terry and Huskey’s credibility do not affect their

status as typical representatives of the cl& e O’Connqr2015 WL 5138097, at *11
(deposition testimony was “far less damningrtiidefendant’s] brief implies”; rejecting

defendant’s typicality argument this basis). Named plaintifése inadequately typical based

on questionable credibility only when, unlike heredibility issues are “directly relevant to the

litigation or there are e¢dirmed examples of dishonesty, swahcriminal conviction for fraud.”

S

Harris v. Mktg. Corp,. 753 F. Supp. 2d 996, 1015 (N.D. Cal. 2010). Whether Terry owned a car

or not is not relevant to plaintiffs’ putatiwéass claims; whether defendants treated Terry’s
additional charges for parkirag rent is relevant.

Furthermore, the court does not fithé Terry deposition testimony clear enoug
to establish Terry lied, much less engaged ihahgsty akin to a “criminal conviction for fraud
Id. Terry did testify that she purchased ainak999 and responded “Yes” when asked if she
owned that car continuously until it wasved away in March 2013. Terry Dep. at 222:10-18
225:9-15, ECF No. 78-3. But that testimony doesnaaessarily contradict Terry’s assertions
that she “had no car” but waslkstieing charged for the parkingdd. at 125:19-20. Nor does
Terry’s testimony about owning a car from 1992043 necessarily contradict her statement
she “no longer had a vehicle,” did not have a efeftiat all” when she “first moved there, and
never had a car but her “mother had a céd.”at 47:18-21, 83:15-17. Nothing in Terry’s
testimony indicates her ownershiptbé car involved possessiontbét car at her residence or
use of the parking spot for which she was charged.

Defendants’ concerns about Huskey’s doéitly are not relevant because they
involve the circumstances of his eviction, notiiddal charges treated as rent. Furthermore,
Huskey has denied an accusation by a defensesa and the court at this time has no basis

which to determine who is correa€ompareHuskey Dep. at 66:23-67:4, ECF No. 78-3 (Husk
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denying he called downstairs tenant ahepithet or any names at aljith Smith Decl. § 16-20,
ECF No. 78-2.

Rather, Huskey’s deposition testimony delidy squares with the stated reason
for his Three-Day Notice to Perform Covenantefse or Quit: loud music, playing instrumen
and other loud noise startj around 11:45 at nighCompareHuskey Dep. at 65:5-14 (admittin
to purposely stomping around to make noise when he was told to e&he§mith Decl. Ex. 6.
If anything, Smith’s declarain is not consistent with ¢hThree-Day Notice to Huskey.

3. Adequacy

Plaintiffs contend putative class memb#érave suffered the same injuries from
[d]efendants’ unlawful actions” as named pldfsti“being charged more rent than allowed un
federal law and the HAP Contracts.” Mot. at J&dditionally, plaintiffs contend no evidence
shows named plaintiffs “have any interest thatnsagonistic to the intests of the class.id. at
11. Last, plaintiffs contend their counsel “&ighly qualified, experienced, and knowledgeab

in the issues raised in thisigiation, and have shown themselvebe fiercely dedicated to the

tenants they representlti. Defendants do not directly address adequacy in their opposition.

Class representatives must be able tal{fand adequately prett the interests o
the class.” Fed. R. Civ. P. 23(a)(4'Resolution of two questiordetermines legal adequacy: (
do the named plaintiffs and their counsel haveamflicts of interest wh other class membersg
and (2) will the named plaintiffs and their coahprosecute the actiongorously on behalf of
the class?”Hanlon v. Chrysler Corp.150 F.3d 1011, 1020 (9th Cir. 1998).

The court has reviewed declaratiaubmitted by plaintiffs’ counselSee
Newmark Decl. 11 2-23; Lavine Decl. 11 3-6.efare no conflicts of interest with other
potential class members based on these declarations and the rest of the evidence before
Counsel’s credentials reflelng-standing advocacy for low-income tenants and sufficient
familiarity with class action litigationSee, e.g.Newmark Decl. {1 2, 9-12, 17-18; Lavine Dec
11 4, 6.

Although defendants do not expressly et the named plaintiffs are not

adequate to represent the clakfendants do refer to deposition testimony in which Terry ad
20
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she did not read the complaint in this caselagigdved the class action complaint involved the
same claims as her state habitability laws@pp’n at 3 (citing Terry Dep. at 36:7-40:21, 108:
12, 201:22-202:17). Terry did teég that she undersbd this lawsuit to be mostly, if not
completely, about her eviction from the apartment complex and the physical condition of tk
apartment complex. Terry Dep. at 36:7-40:21rryfbad not reviewed at least one document
appeared to be unfamiliar wientro Legal de la Razatepresentation of held. at 108:2-
110:15.

But supplemental deposition transcripte\pded by plaintiffsprovide the full
context of Terry’s understanding of her positioraadass representative. For instance, Terry
understood she was not “the only person thatpadisibly be going through the things that [sh
is] going through.” Terry Dep. at 44:20-24, EQB. 80-1. Terry also clearly stated an
understanding of the lawsinvolving “Section 8, tings like insurance.ld. at 45:7-13. Terry
noted she paid for insurance, for “the washers,rdryhings of that natuthat was required that
... had nothing to do with Section 8—tlia¢y were charging us for . . . 1. at 45:8-12. Terry
noted “more fees and more fees being addatltad nothing to do with the fees that were
requested underneath thentract of Section 8.'1d. at 46:3-6. Terrgven confirmed her
understanding of questioning during the deposition as involving discussion of charges for |
Terry did not think were corredtcluding the washer and dryer,rhgg and rental insurance.
Id. at 201:1-12. Terry’s knowledge of the factsréfore far exceeds that someone “startlingly|
unfamiliar” with her caseSee Moeller v. Taco Bell Cor220 F.R.D. 604, 611 (N.D. Cal.
2004),amended in pastNo. C 02-5849 PJH, 2012 WL 3070863 (N.D. Cal. July 26, 2012) (*]
threshold of knowledge required to qualify a claggesentative is low; a party must be familie
with the basic elements of her claim. . .. [The party] will be deemed inadequate only if sh
‘startlingly unfamiliar’ with the case.”). Terry Hiciently explained “the factual basis for the
lawsuit and why [she] beled [she] was wronged.Johnson v. Hartford Cas. Ins. C&No. 15-
CV-04138-WHO, 2017 WL 2224828t *14 (N.D. Cal. May 222017) (citation omitted).

The court further finds Terry likely will “prosecute the action vigorously on be

of the class.”Hanlon 150 F.3d at 1020. At deposition, TerrgttBed she is looking at being a
21
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potential class representative“agerson trying to just say theuth and basically be a head of
something.” Terry Dep. at 202%- Terry is “kind of here toeally get the justice.’ld. at
202:16-17.

Plaintiffs have satisfied the adequacy requirement.

4. Commonality and Predominance

For their breach of contract claim, pitffs contend the “core issue common to
the class is whether the side payments for adhditioharges constitute additional rent prohibit

under the HAP Contracts and leases.” Moflat Additionally, common factual issues are

“whether the additional charges $atth in the side agreements cotige unlawful rent in breach

9%
o

of the contract.”ld. at 13. Additional common issues include whether defendants breached the

leases by charging or accepting/peent for appliances such imsunit laundry machines, or by
imposing additional charges as a precondition to tenalacyAccording to plaintiffs, defendant
raise a common issue in their “main defense” wasserting “that federéaw does not regulate

additional charges, the local housing agenciesad@rohibit these charges, and thus such

charges are subject to arms-ldngegotiations between [d]efendants and each Section 8 tenant.”

Id.

For their CLRA claim, plaintiffs conted defendants violated the statute because

they were “prohibited by law from chargimaglditional rent beyond the contract rent” and
therefore misrepresented an obligatto tenants prohibited by lawd. at 15 (citing Cal. Civ.
Code § 1770(a)(14)). Plaintiffs also direct toairt’s attention to defelants’ assertion of a
defense “common to the class: thattharges do not constitute rentd. at 16 (citing ECF

No. 26 at 6-7).

For their UCL claim, plaintiffs assert monon issues predominate in part becayse

the UCL claims here are based on defendantsiwdnldusiness act or pctice of “charging and
collecting additional side payments from Sec#otenants,” a policy that “violates federal law
prohibiting an owner from charging or actiag rent beyond the contract rentd. at 17 (citing

42 U.S.C. § 1437 f(c); 24 C.F.R. § 982.451(b)(4)(i)-(spe alsdCal. Bus. & Prof. Code § 170(

(prohibiting any “unlawful, unfaj or fraudulent business actnmactice”). Common questions
22
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therefore include “whether fed® law prohibits” defendantsdm charging or accepting rent
beyond the contract rent and whether #ldditional charges constitute refd. Plaintiffs also
contend their UCL claim relies on their feddfalse Claims Act claim because defendants
“submitted claims to the government for paymenteoit while knowingly violating these federz
regulations and HAP Quracts . . . .”ld. Plaintiffs also rely on th“fraudulent” and “unfair”
UCL prongs.ld.; seeCal. Bus. & Prof. Code § 17200.

Defendants argue that making the deteation “as to whether the additional

=

charges agreed to in the [Additional Services Agrents] constitute added rent that is prohibited

under the HAP Contracts and leases” would iredianswers to dozens of individualized
guestions” that would only apply “to the specigmant and question, andattspecific unit for a
finite period of time.” Opp’rat 10. According to defendantg, particular item within an
[Additional Services Agreement] might be valad a unit one day, and yet be different a mont
or two later.” Id. Market changes could require an owner to “include or remove certain am
into a base rent to stay consistent with the market for that localdy. Defendants assert these
individual issues reveal no conamissue common to the class fartlaree of plaintiffs’ putative
class action claimsld. at 12. Additionally, defendants cend showing materiality or actual
reliance by tenants on any purportedly deceptivegwiinil, unfair or fraudulent acts—required
elements for a CLRA or UCL claim—would involvwedividualized showings not appropriate fq
class certification.ld. at 12-13. Defendants ass#here is no classwide proof that all tenants
who purchased the additional services were fotaatb so” and that tenants might have signe
up for additional services “because they wanted thdoh.at 13-14 (footnote omitted).
Plaintiffs contend individualized damagealculations are not a bar to class
certification on the common issueggominating in this case. Mait 13. Plaintiffs argue that
showing likely deception under the UCL “is ane@tijve standard” with a modest burden of
proof, and actual reliance maybe inferred from #enm misrepresentation to establish both tf
CLRA and UCL claims.ld. at 17-18. In reply, plaintiffs coahd defendants ignore plaintiffs’
chosen theory of liability. Replat 4. Additionally, that some tenants voluntarily chose somg

optional charges is irrelevant to plaintiffsettries because defendants treat additional chargg
23
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“as rent uniformly across their propert@sce the tenant incurs the chargelsl” Additionally,
defendants “ignore[d] the cases showing taatsation can be determined classwidé.”at 5.

As explained below, the court finds pitiffs have shown questions of law and
fact common to the class and shown these mumsspredominate over any questions affecting
only individual class members.

Rule 23(a) requires “questions$ law or fact common to the class.” Fed. R. Civ.
P. 23(a)(2). These questions exist wheas<imembers suffer the same alleged infeajcon,
457 U.S. at 156, such that simuéus litigationis productive Wal-Mart, 564 U.S. at 350.
“This does not mean merely that [class merapleave all suffered @olation of the same

provision of law.” Id. Rather, the claims “must depemglon a common contention,” the natur

D

of which “is capable oflasswide resolution.Id. Common litigation must “resolve an issue that
is central to the validity of each oné&the claims in one strokefd. Although just one commor
guestion could suffice to establish commonaldy at 359, the true inquing into “the capacity
of a classwide proceeding to generate comarnswersapt to drive the resolution of the
litigation,” id. at 350 (emphasis in origindkitation and intenal quotation marks omitted). But
“[d]issimilarities within the poposed class . . . have the potdriitbampede the generation of
common answers.1d. (citation and internal quotation marks omitted).

After establishing the existence of comneprestions of law or fact, the proponent
of a putative class also must establish thase questions “predominate over any questions
affecting only individual member’ Fed. R. Civ. P. 23(b)(3). “The predominance analysis
under Rule 23(b)(3) focuses on ‘tredationship between the command individualissues in the
case and ‘tests whether propostakses are sufficiently cohesito warrant adjudication by

representation.””"Wang v. Chinese Daily News, In¢37 F.3d 538, 545 (9th Cir. 2013) (quotin

©

Hanlon v. Chrysler Corp 150 F.3d 1011, 1022 (9th Cir. 1998)). Some variation is permitted
among individual plaintiffs’ claimsAbdullah v. U.S. Sec. Assocs.,.Ji31 F.3d 952, 963 (9th
Cir. 2013), but Rule 23(b)(3) is ‘one demanding than Rule 23(af;dtmcast569 U.S. at 34.

Courts are thus required “to take a ‘close ladlkwhether common questions predominate over

individual ones,’id. (citation omitted), “begin[ning] . .with the elements of the underlying
24
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cause of action,Erica P. John Fund, In¢c563 U.S. at 809. Plaintiffs need not show at the
threshold certification stage predominantgjiens will be answered in their favoAmgen, Inc.
v. Conn. Ret. Plans & Trust Funds68 U.S. 455, 468 (2013). Theuwt considers the merits of]
the plaintiff’'s underlying claim onlyo the extent required by Rule 2Ri. at 466 (citing/Nal-
Mart, 564 U.S. at 351 n.6omcast569 U.S. at 33-34 (“Such an analysis will frequently ent
‘overlap with the merits of the plaintiff's undginhg claim’. . . because the ‘class determinatiol
generally involves consideratiotisat are enmeshed in the factual and legal issues comprisir
plaintiff’'s cause of action.””) (quotingalcon,457 U.S. at 160).

To prevail on a motion to certify a class under Rule 23(b)(3), the party seekir

certification must show: “(1) thdlhe existence of indidual injury resulting from the alleged . .|.

violation . . . [is] capable of prodit trial through evidence thatégemmon to the class rather th
individual to its members; and (2) that the dgewresulting from that injury [are] measurable
a class-wide basis througlse of a common methodologyComcast569 U.S. at 30 (citation
and internal quotation marks omitted). “Rulel®88), however, does not require a plaintiff

.. . to prove that each elemt] of [her] claim [is] suseptible to claswide proof.” Amgen 568

U.S. at 469 (emphasis and alterationaingen (citation and internal quotation marks omitted).

Similarly, because “individualized monetary claifmslong in Rule 23(b)(3),” “the presence o
individual damages cannot, by itseléfeat class certification . . .Leéyva 716 F.3d at 514
(quotingWal-Mart, 564 U.S. at 362).

Here, plaintiffs have established commonsiiomns of law that apply to all class
members’ claims. Plaintiffs’ aims all involve the resolution efhether defendants’ “additiona
charges set forth in Additional Services Agments” violated defendants’ HAP Contract
provisions with Section 8 tants or federal lawSeeTAC |1 44-45. Resolving this issue woul
resolve plaintiffs’ breach of contract claim, CLRA claim, UCL claim under any prong, and &
the non-class False Claims Act claim. Defensldwalve not contestedgphtiffs’ substantial
evidence that defendants used the same stafatand for the various agreements that apply t
all potential class member&ee, e.g.Lavine Decl. Exs. A-KTanforan Dep. at 65:13-66:4,

139:11-140:4confirming Additional Services Agreemerae part of the leasthroughout all of
25
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Tanforan’s employment); Tanfan Dep. at 76:3-77:9 (confirminggular practice of defendants
subtracting the amount past due on additionalggsafrom the next monthly rental payment,
resulting in a default in reptJarvis Dep. at 234:24-235:7 timg if delinquency for payment
“exceeded a hundred dollars, a 3-day notice yogoajuit would go out”); Tanforan Dep. at
156:8-11; Lavine Decl. Ex. J (Three-Day Notiteserform or Quit including parking charges

renter’s insurance, and wastaerd dryer rental); Lavine DedEx. J (standard 3-Day Notices to

—

Perform Financial Covenant okase or Quit demanding tenants comath the lease or quit fo
past due amounts, which included parking chargesh&raand dryer rentahd rental insurance)|

Defendants’ assertiondhresolving the abowguestion would involve
individualized assessments on a tenant-byrteaad unit-by-unit basis does not hold up undef

close examination of the recor®ee, e.g.Lavine Decl. Ex. D (exampdeof defendants’ Resident

Ledgers, detailing defendants’ tracking of additiactedrges such as washer/dryer rental, renter’'s

insurance and parking charges as pathefsame running total along with remd)); Ex. F
(examples of monthly statements includingitiddal charges with monthly rent chargesl);Ex.
J (examples of Three-Day Notice to Performdficial Covenant dfease or Quit including
renter’s insurance, parking chasgend washer/dryer rental as pafrthe obligation “to cure the
breach of the lease agreement”). Defendantsnresat of these additional charges is consistent
in the record before the court. And feddaaV prohibits an owner from exceeding the maximum
monthly rent laid out in the HAEontract, a contract thatasconstant (among other agreement

forms) for the proposed clasSee42 U.S.C. § 1437f(c)(1)(A) (HAEontract “shall establish the

maximum monthly rent (includingtilities and all maintenance and management charges) which

the owner is entitled to receive . . . .”); 2&@R. § 982.451(b)(3), (b)(4)(i) (total rent paid by
tenant plus government housing assistance paaiogr may not be more than rent to owner).
In the record before the couthether the market dictated prowg free parking at one locatior

or additional charges for parg at another location does ntieahow defendants treated those

additional charges. Lavine Declaoat exhibits D, F and J all seras examples of “proof at trig
through evidence that is commonthe class rather than inatilual to its members . . Comcast

569 U.S. at 30 (citation and imteal quotation marks omitted). As plaintiffs have noted, “What
26
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matters is the overarching issue of whether ttie agreements are subject to federal regulatic
because they contain rent payments beyond thettershare of the contract rent, not the local
administration of those rent payments.” Mot. at 14 (citations omitted).

To the extent calculations would vary agsdenants and differeproperties, those
calculations would reflect differences in emtitient to damages. Because “individualized
monetary claims belong in Rule 23(b)(3),” “theesence of individualamages cannot, by itse
defeat class certification . . .Leyva 716 F.3d at 514 (quoting/al-Mart, 564 U.S. at 362).
“[T]he rule is clear: the neefr individual damages calculatis does not, alone, defeat class
certification.” Vaquero v. Ashley Furniture Indus., In824 F.3d 1150, 1155 (9th Cir. 2016).
Defendants’ own records will facilitasny individual damages calculatiorSee, e.gBrown v.
Hain Celestial Grp., In¢.No. C 11-03082 LB, 2014 WL 64836, at *16 (N.D. Cal. Nov. 18,
2014) (observing defendant’s recsr@llow the parties to readibgll which products meet the
[relevant] threshold,” observing “[t]o the extent that this raises iddaliissues, then, those
issues are easily tamed” and reasoning those issues “do not predominate over the severa
shared issues that dominate this case”).

Regardless, any “fortuitous non-injuryacsubset of class members does not
necessarily defeat certtion of the entire class” in pdrécause “the district court is well
situated to winnow out those non-injured memlagrthe damages phase of the litigation, or tg
refine the class definition.Torres v. Mercer Canyons In@&35 F.3d 1125, 1137 (9th Cir. 2016
see alsdVoore v. Ulta Salon, Canetics & Fragrance, Inc311 F.R.D. 590, 609-10 (C.D. Cal.
2015).

Plaintiffs have shown that any “damagesulting from th[eir] injury [are]
measurable on a class-wide baki®ugh use of a common methodologComcast569 U.S. at

30 (citation and internal quotation marks ondjteHere, damages are measurable based on

reference to defendants’ own reds and any eventual determiais whether, if any, additional

charges were prohibited under federal I&see, e.g.Lavine Decl. Ex. DLeyva 716 F.3d at 514
(calculating damages “based on the wages eaqiloyee lost due to [defendant’s] unlawful

practices”);Pena v. Taylor Farms Pac., InG05 F.R.D. 197, 219 (E.D. Cal. 2016jder
27
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clarified, No. 2:13-cv-01282-KJM-AC, 2015 WL2550898 (E.D. Cal. Mar. 30, 2018ff'd, 690

F. App’x 526 (9th Cir. 2017)andcert deniedsub nom. Taylor Farms Pac., Inc. v. Del Carmen

Peng 138 S. Ct. 976 (2018) (“Damages may alsgumxeptible to calculation through a common

methodology on the basis of time recosdsh as those already produced.”).

California district courts commonly certifjfasses for breach of contract claims

See, e.gEllsworth v. U.S. Bank, N.ANo. C 12-02506 LB, 2014 WL 2734953, at *1, 22 (N.D|

Cal. June 13, 2014) (granting motion to certify claased in part on “breach of [plaintiffs’] forn
mortgage contracts by [defendard}id observing “[tlhese are idezal form mortgage contracts
involving identical harnwith relatively small damages, prediséhe sort of corract claims that
lend[] themselves to class treatmentt)ye Med. Capital Secs. LitigNo. SAML 10-2145 DOC
(RNBx), 2011 WL 5067208, at *3 (C.D. Cal. J@g, 2011) (“[c]ourts routinely certify class
actions involving breaches of foroontracts”; collecting casedytenagerie Prods. v. Citysearch
No. CV 08-4263 CAS (FMO), 2009 WL 3770668;*at(C.D. Cal. Nov. 9, 2009) (“When
viewed in light of Rule 23, claims arising from irgeetations of a form contract appear to pre
the classic case for treatment as a class actiohhr@each of contract casare routinely certified
as such.™) (citingKleiner v. First Nat. Bank of Atlant®7 F.R.D. 683, 692 (N.D. Ga. 1983)).
Defendants rely ofaro v. Proctor & Gamblgl8 Cal. App. 4th 644 (1993), to
support their contention that “[a] single deterntioia of materiality is not possible here.” Opp
at 13 (internal quotation marks omitted). But def@nts’ reliance on this case is misplaced.
There, a California Court of Appeal affirmedtlower court’s denial of class certification for
claims including a CLRA claimCaro, 18 Cal. App. 4th at 653-55. Tkaro court
acknowledged that “a misrepresatin’s materiality involves aobjective inquirysusceptible to
common proof.”Id. at 667. The named plaintiff himselid not believe defendants’ product to

be fresh, as it was advertised to lbe. at 668. The court reasoned “it would be a matter of

individualized proof” whether class members believed defendardduct was fresh or whether

class members who actually read portiontheflabel stating “from concentrate” found

misleading a claim that the prodwontained “no additives.1d. at 668.
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The California Court of Appedlas clarified the meaning @faro, stating “nothing
we said inCaro undermines the general rule permitting common reliance where material
misstatements have been ma&adla class of plaintiffs."Massachusetts Mut. Life Ins. Co. v.
Superior Court97 Cal. App. 4th 1282, 1294 (2003 modified on denial of reh{gviay 29,
2002). Instead, “our holding i@aro merely stands for the self4ident proposition that such an
inference [of common reliance] will not arise where the record will not permitdt.”

Here, there are no such issues prealgdin inference of common reliance.

Nothing in the record indicates class members ogdyl some portions of their series of standard

form agreements. Additionally, California courts do not view “failure to read a contract before

signing” as a reason alone ‘tefuse its enforcement.Frame v. Merrill Lynch, Pierce, Fenner

Smith, Inc,. 20 Cal. App. 3d 668, 671 (197%ge also Rosenthal v. Great W. Fin. Sec. Cdp.

Cal. 4th 394, 423 (1996) (negligent failure to raazbntract will not eliminate the signing party’s

assent to the contract). Thkeged misrepresentations ohéat obligations prohibited by law
were in the agreements themselves. Nothirtge record indicates class members paid for
additional charges despite not believihgy had a legal obligation to pay.

Rather, “California courts often fingtedominance satisfied in CLRA cases
because ‘causation, on a classwide basis, magtablished by materiality, meaning that if the
trial court finds that material misrepresentatibage been made to thetiea class, an inference
of reliance arises as to that class[.Bpann v. J.C. Penney Cor07 F.R.D. 508, 522 (C.D. C3g
2015),modified 314 F.R.D. 312 (C.D. Cal. 2016) (citiigit v. BSH Home Appliances Carp.
289 F.R.D. 466, 480 (C.D. Cal. 2012) (collecting casssp;In re ConAgra Foods, In@0 F.
Supp. 3d 919, 982 (C.D. Cal. 2018if'd sub nom. Briseno v. ConAgra Foods, Jigz4 F.3d
1121 (9th Cir. 2017), anaff'd, 674 F. App’'x 654 (9th Cir. 2017) (observing California’s UCL
CLRA and False Advertising Law allow “plaintifte establish materiality and reliance (i.e.,
causation and injury) by showinggtha reasonable person would hawvesidered the defendant
representation material”). Hereapitiffs allege the misrepresehtms occurred in the standarg
form agreements and other documents, inalgidinree-Day Notices to Perform Financial

Covenant of Lease or Quit, misrepresentinglé@ss members their ob&igon to pay additional
29
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charges prohibited by federal laBeel avine Decl. Exs. A-K. All evidence before the court
indicates all members plaintiffs’ proposed class receivedeie same standard forms, includir
deposition testimony from defendants’ witnessgse, e.g.Tanforan Dep. at 65:13-66:4, 139:1
140:2.

No issues pertaining to commonality pre@dudass certification of plaintiffs’ UCL
claim. To the extent plaintiffs’ claims rebn the UCL’s unlawful prong, the court has already
addressed common issues aboveabee the breach of contrataim overlaps with asserted
federal law violations and defdants’ violating the CLRA wuld satisfy the unlawful prong.

Plaintiffs’ False Claims Act aeim involves the same issue, namely conduct violating the HAI

Contract provisions prohibiting defendants from charging additi@malabove the contract rent.

SeeMot. at 17.

Defendants’ contentions abou@ateriality and relianceelated to the CLRA are
unavailing as well when appligd plaintiffs’ UCL claims. See, e.gConAgra Foods, In¢90 F.
Supp. 3d 919 at 982. Claims under the frauduledtumfair prongs of the UCL statute require
plaintiff to satisfy a “modest” burden of prodthe representative plaintiff must show that
members of the public are likely to be deceived by the practlegegdman v. AARP, Inc855
F.3d 1047, 1055 (9th Cir. 2017) (quotiReata v. Superior Court9l Cal.App.4th 1128, 1144
(2001)). Courts “assess likelihood of deceptioder a ‘reasonable consumer standart’"at
1055 (citation omitted). All evidenaairrently before the court indicates named plaintiffs, clg
members and defendants all expected the ternasd ahembers to pay theidditional charges or
face eviction. No evidence suggests class mestimdieved they were not obligated to pay
additional charges, including mandatory additiartearges or optional charges once the tenarj
chose those options.

5. Superiority: Rule 23(b)(3) Class

Plaintiffs contend a classtamn suit is superior to ber methods here in part
because “the individual damages are reallglsmand “would be outweighed by the expense a
burden of separate lawsuits” tlennot be sustained by low-imae individuals receiving rent

subsidies under Section 8. Mat.18. Plaintiffs’counsel are not awaoé any other related
30
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litigation, concentrating the litagion will be efficient and avdiinconsistent rulings, and any
difficulties in managing the class action mayniégated by a separate liability phase and
separate damages phase for tridl.at 18-19.

Defendants contest plaintiffs’ claimsattthe litigation “would devolve into a
series of individualized mini-tls” and would involve presenitan of “historic market data,
comparable property data, what was consideredalality,” vacancy rates, 30 day notice rate
and other evidence that “would be daunting for elenmost enthusiastic juror.” Opp’n at 16.
Defendants argue plaintiffs have failed to pdev‘any roadmap for hotheir claims would be
litigated.” Id. Additionally, defendants contend “the superior method for resolving the
[Additional Services Agreement] issue lies Withe local housing and redevelopment agency

for example the Sacramento Housing and Reld@ment Agency, for relevant defendant

properties.ld. Defendants assert the court shoultéd® the local housing and redevelopmen

agency’s review and approval $&ction 8 tenants’ leasekl. at 17.

Because predominance of common questitoes not alone justify approval of a

Rule 23(b)(3) class action, a court must deteenffifianother method of handling the [case] may

be available which has greater practical atlvges.” Fed. R. Civ. P. 23(b)(3) advisory
committee’s note to 1966 amendment. Rule 23JbHGuires a court find a class action is the
“superior” method of resolutionld. This constraint is meant to lead the court “to assess the
relative advantages of altative procedures for handg the total controversy.id. Rule

23(b)(3) provides that superity is determined bgonsidering, for example,

(A) the class members’ interesits individually controlling the
prosecution or defens# separate actions;

(B) the extent and nature of any litigation concerning the controversy
already begun by or against class members;

(C) the desirability or undesirabilityf concentrating the litigation of
the claims in the particular forum; and

(D) the likely difficulties in managing the class action.

Id.; see also Zinser v. Accuflix Research Inst.,, IB83 F.3d 1180, 1190 (9th Cir. 2001).
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The Supreme Court has acknowledget Rule 23(b)(3) contemplates the
“vindication of the rights of groups of peopidno individually would be without effective

strength to bring their opponents into court at aArhchem521 U.S. at 617 (citation and

internal quotation marks omitted). “The policytla¢ very core of the class action mechanismji

to overcome the problem that small recoveriesaloprovide the incentive for any individual ta
bring a solo action. . . . A da action solves this problem bhygaregating the relatively paltry
potential recoveries . . . .Id.

The court first assesses the proposeld R3(b)(3) class against the factors
described in Rule 23(b)(3). For the first facttthe class members’ tarests in individually
controlling the prosecution or defge of separate claims,” Fed. R. Civ. P. 23(b)(3)(A), when
smaller dollar amounts are in controversys factor generally favors certificatioZinser, 253

F.3d at 1190- 91. Resolution of this fadi@kes into account the policy noted above of

incentivizing legitimate claims even wheas here, individual damages are modéshchem, 521

U.S. at 617seeMot. at 18 (“[H]ere, the individual cdmages are relatively small.”). Large,
complex claims do not fit so well incdass as do smaller, simpler clain®ee Zinser253 F.3d at
1190-91.

Here, the individual danggs are quite lowSeeTAC {{ 100, 121 (“additional
rent payments” of $1,953.89 for named pldinterry and “at least $2,239.98” for named
plaintiff Huskey);Peng 305 F.R.D. at 221 (finding damagyestimates of $224, less than $5,52
and less than $16,168 “small claims” that “d® make individual litigation attractive or
sustainable, especially when success will neganalysis of large volumes of electronic
timekeeping data”). Additionally, putative class members, as members of the Section 8 pr
are low-income tenants who likely “lack the resms to finance and direct individual suits.”
Pena 305 F.R.D. at 221seeMot. at 18. This factor favors certification.

The second factor, the “extent and mataf any litigaion concerning the
controversy already commenced by or against mesrifahe class,” Fed. R. Civ. P. 23(b)(3)(E
is meant to “assur[e] judicial economy and rddiithe possibility of multiple lawsuits.Zinser,

253 F.3d at 1191quoting 7A Charles Alan Wright, et afederal Practice and
32
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Procedure§ 1780 (2d ed. 1986)3ee7A Charles Alan Wright, et alEederal Practice and

Procedure§ 1780 (3d ed. 2018) (same). Here, “[p]tdis’ counsel are not aware of any other

related litigation.” Mot. at 18citing Lavine Decl. § 7). Defalants do not assert any concerns

about related litigation. Thigctor favors certification.

The third factor is “the debility or undesirability otoncentrating the litigation
in this forum. Fed. R. Civ. P. 23(b)(3)(C). &putative Rule 23(b)(3) ats comprises only thos
current and former tenants located in Califoro@nciding with California state law claims.
Mot. at 9; TAC  44. Thifactor favors certification.

The fourth factor weighs the “likely difficulties in managing the class
action.” Fed. R. Civ. P. 23(b)(3)(D). As disssed previously, defenaks’ concerns about
“individualized mini-trials” in essence repeat theiormcerns about individualized damages, not
individual determinations of liabilitySee Leyvar16 F.3d at 514 (“[T]he presence of individuz
damages cannot, by itself, defeatsd certification . . . .”). Asecognized by other federal cour
the fourth factor “overlaps with the [c]dig commonality and typicality analysisHuynh v.
Harasz No. 14-CV-02367-LHK, 2018VL 7015567, at *12 (N.D. Cal. Nov. 12, 2015). Here,
court’'s commonality and typicality analyses itnno difficulties in managing the class actior
that would cause this factty weigh agairntscertification.

Additionally, defendants’ contéion that the Ninth Circuit iuires a “trial plan” ig
not accurate. Defendants’ cited cagalentinov. Carter-Wallace, In¢.97 F.3d 1227, 1234 (9th
Cir. 1996), does not refer to a “trial planThere, the Ninth Circuit observed there was “no
showing by [p]laintiffs of how the class trial could be conductdd.” The Ninth Circuit has
clarified Valentinowhen it rejected a defendant’s “suggestibat the district court’s failure to
adopt a trial plan or articulateow the class actiowould be tried was aabuse of discretion.”
Chamberlan v. Ford Motor Cp402 F.3d 952, 961 n.4 (9th Cir. 2005\ alentinodoes not stan
for this proposition. . . . Nothing in thedvisory Committee Notes suggests grafting a
requirement for a trial plan onto the ruldd. Here, plaintiffs have taken the position that
liability “can be determined ith common proof” and “damages can be easily determined ba

on the side agreements.” Mot. at 19. Withoeidatermining the questiotine court’s ability to
33
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bifurcate a liability phase from a damages plaggears sufficient to ameliorate defendants’
concerns.Seed.

On balance, the four factors suggest askction is the superimeans to try the
common questions of law andct that predominate here.

The Ninth Circuit also requires distriaburts to consider alternative means of
litigating a proposed class actio8eeValenting 97 F.3d at 1234-35 (“Alass action is the
superior method for managing litigation if no istt alternative exists.”). In particular,
individual litigation, joinder, multidistrict litigatin or an administrative or other non-judicial
solution may be superioiSee7A Charles A. Wright, et alEederal Practice and Procedure
§ 1779 (3d ed. 2018).

Because class members here have modest claims, individual litigation is unl
to present a viable means etovery. The number of potentm@hintiffs, more than 150, also

makes joinder impracticable. Although multidistiitigation could theoretically “present an

kely

advantage,” the court finds “the value of the claims is still small enough to suggest individyal

actions would be inefficient.Greer v. Dick’s Sporting Goods, In®No. 215CV01063KIJMCKD,
2017 WL 1354568, at *10 (E.D. Cal. Apr. 13, 201t. deniedNo. 17-80075, 2017 WL
5053965 (9th Cir. July 28, 2017). And as @heer plaintiff relied on company policy as
evidence, so too do plaintiffs here rely omstard form documents produced by defendants t

do not differ throughout the geographic limitstieé proposed class. Even if multidistrict

litigation were a superior option,dltourt is aware of no activity rédal to this case on behalf of

the judicial panel on multidistrict litigation or any motion requesting transfer filed by defend
on the docketSee28 U.S.C. 8 1407(c)(i)-(ii).
Defendants’ proposal that local hougiand redevelopment agencies are

alternative fora for litigating plaintiff's claims als® not a viable alternative. Defendants rely

nat

ants

on

“evidence of this remedy” as “past dialog beém the [housing and redevelopment agency] and

Wasatch management, which resulted in g fast and efficient resolution—including cash
reimbursement to tenants—when [the housirgjr@&adevelopment agency] had a concern abo

Wasatch’s advertising.” Opp’n &6-17. Defendants also direcetbourt’s attention to approva
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of Section 8 tenant’s leasesdsargue these agency approvaéptesent an established practic
of permitting these [Additional Services Agreements] . .ld."at 17. Defendants contend this
court should afford agency deference to theggarovals and the perspective of Shannon Fox,
employee with the Sacramento Housing and Redevelopment Agehat.18.

But defendants point to no resolution magism made available to the parties b
local housing and redevelopment agencies.if&ance, Shannon Fox does not indicate tena
have any formal recourse through the SaerstmHousing and Redevelopment Agen8ge,
e.g, Fox Decl. 1 5, ECF No. 78-5 (explaining ageacights and legal options based on what
agency “believes” or “determings” Defendants themselves refettaving “a history of working
with” their local housing and redevelopment agetocgt most “informally resolve issues.”
Opp’n at 2. This court has already provided multiple examples of courts handling the type
claims at issue here, and holding “that extra gésyreven when labeled as additional ameniti¢
can constitute illegal side payments.” ECF Blb.at 6-7 (citations omitted). And Fox’s mere
declaration does not address a core issue icdlsis: defendants’ alleged treatment of charges
parking, renter’'s insurance and washnd dryer rental as partatenant’s rent in documents
generated after a tenant’s lease beg®emparelLavine Decl. Ex. D (examples of defendants’
Resident Ledgers, detailing defenti tracking of additional cdrges such as washer/dryer
rental, renter’s insurance andiag charges as part of thensa running total along with rent),
id. Ex. F (examples of monthly statementslirding additional charges with monthly rent
charges)andid. Ex. J (examples of Three-Day NoticeRerform Financial Covent of Lease o
Quit including renter’s insurance, parking chargad washer/dryer rental as part of the
obligation “to cure the breaddf the lease agreementyjth Fox Decl. § 5-9 (referring to “a
proposed lease,” “separate agreements,” “a written agreement” and “Additional Service
Agreements” but not to defendahtlocuments generated aftee tiease begins to track amount
tenants owe). The court need not resolve whethgideference is owed to the agency here in
order to certify plaintiffs’ Rule 23(b)(3) ats, and the couredlines to do soSee Amgerb68

U.S. at 466 (“Merits questions may be consideoetthe extent—but only to the extent—that th
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are relevant to determining whether the R2Beprerequisites for class certification are
satisfied.”).
The court finds the Rule 23(b)(3) class satisfies the superiority requirement.

6. Ascertainability

Defendants contend theask definition is “so arbroad it violates the
ascertainability requirement ofcartifiable class.” Opp’n dt9. According to defendants, HUL
regulations permit the Additional Services Agreetaéro long as they do not charge for items
customarily included in bagent in the locality.”Id. at 20 (citing 24 C.F.R. 8 982.510). Thus,
“[d]etermining which class members, if anyere party to invalid [Additional Services
Agreements] would be problematic . . .Id. Plaintiffs contend defedants “ignore the clear,
objective class definition in the proposed®\[d] and moving papers: Section 8 tenants at
[d]efendants’ California properties who havedoadditional charges during a specific time
period.” Reply at 1. “Proposed class memsbare therefore readily determined from
[d]efendants’ records.’Id. at 3.

The court finds plaintiffs’ definition safies the ascertainability requirement.
Plaintiffs’ proposed class definition “will allow ¢hcourt to efficiently and objectively ascertair
whether a particular person is a classmber” based on defendants’ recor8ee Westfglk018
WL 705534, at *2. And defendantsdncerns about “additional repayments” as part of the
definition is already resolved by plaintiffs’ ctgain the definition to “additional charges set
forth in Additional Services Agreements.” TAC 11 44-45.

7. Injunctive Relief Class under Rule 23(b)(2)

Plaintiffs acknowledge they have botlowed from defendant’s properties, “and
thus request leave to amend the complaint to reemerent tenant as a new representative of
Rule 23(b)(2) class, to support ingtive relief.” Mot. at 20.Plaintiffs contend the court may
grant certification conditionedn substituting a named plaintiff who is a current tenaht.
Defendants argue neither named plaintiff has stentti seek injunctive relief. Opp'nat2,9n
15. In reply, plaintiffs confirm that theysk class certification undboth Rule 23(b)(2) and

Rule 23(b)(3). Reply &t0 (citing Mot. at 19-20).
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Defendants are correct that the namexnpiffs cannot sem as representative
plaintiffs for a Rule 23(b)(2) class her8ee Wal-Mart564 U.S. at 360 (“Rule 23(b)(2) applies
only whena single injunction or declaragojudgment would provide redf to each member of th
class.”). But as plaintiffs request, courts ncapdition the grant of a ntion to certify a class on
plaintiffs’ substituting an appropriate class representat8ae Nat'| Fed’'n of Blind v. Target
Corp., 582 F. Supp. 2d 1185, 1209 (N.D. Cal. 2007) (@mmgmmotion to certifyclass but ordering
plaintiffs “to substitute a new a$s representative with respecote claim within thirty (30)
days of this order” because “the court neaytify the class condition upon the substitution of
another plaintiff”) (citingkremens v. Bartleyd31 U.S. 119 (1977) ar@ibson v. Local 40543
F.2d 1259, 1263 (9th Cir. 1976)). Additionally, “itappropriate for the [c]ourt to certify one
class for injunctive relief under Ru23(b)(2) and a separate sdaor other remedies under Rul
23(b)(3).” Nozzi v. Hous. Auth. of the City of Los Angelds CV 07-380 PA (FFMX), 2016
WL 2647677, at *5 (C.D. Cal. May 6, 2016) (citiKgrtman v. State Farm Mut. Auto Ins. Co.
634 F.3d 883, 895 (7th Cir. 20119pnAgra Foods, In¢90 F. Supp. 3d at 977 (“[T]he court ¢
separately certify an injutige relief class and, if apppriate, also certify a Rule
23(b)(3) damages class.”). The court finds pifigifproposed definition for a Rule23(b)(2) clal
satisfies the requirements of Rule 23(b)(2) beeaulaintiffs’ definition refers to “additional
charges set forth in Additional Services Agreemanexcess of their indidual portions of the
contract rent set forth in the HAP Contracts,iethgenerally apply to thSection 8 tenants whg
would compose the members of this class and bilelifpr injunctive relief if plaintiffs prevail
on the merits.SeeTAC | 45.

The court therefore CONDITIONALLY GRNTS plaintiffs’ motion for class
certification as to its proposed Rule 23(b)(8ssl, conditioned on plaintiffs substituting a new
class representative who has standing for irjueor declaratory redif under Rule 23(b)(2),
within thirty (30) days.

V. CONCLUSION

Plaintiffs’ motion to amend is GRARNED. Plaintiffs’ motion for class

certification as to the Rule 23(b)(3) class iIsANRED. Plaintiffs’ motion for class certification
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as to the Rule 23(b)(2) class is CONDBDNALLY GRANTED, condtioned on plaintiffs
substituting a new class represéintawho has standing for injutiee or declaratory relief unde
Rule 23(b)(2) within thirty (30) days.
This order resolves ECF Nos. 71 and 72.
IT IS SO ORDERED.
DATED: July 30, 2018.

STATES DISTRICT JUDGE
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