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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

GERALD WILSON, No. 2:15-cv-0866-KIJM-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS
PRICE, et al.,
Defendants.

Plaintiff, Gerald Wilson, is a state prisomeoceeding pro se and farma pauperis in an
action brought under 42 U.S.C. 883 Plaintiff asserts a claifor deliberate indifference to
medical needs. Generally, he alleges that actonal officer forced him to sleep in an upper,
bunk despite the fact that he has serious packlems and a documented need for a lower bu
He also alleges that he slipped off a ladakile climbing down from the upper bunk, further
injuring his back.

Defendant De La Cruz, the above mentiooedectional officer, has moved for summg
judgment. Generally, he arguesatiplaintiff failed to exhaust adnistrative remedies under thg
Prison Litigation Reform Act (“PLRA”) because neither timely submitted a second-level
appeal nor appealed the canceatiatof his untimely second-levappeal. As discussed below,
the motion should be granted and th&ascdismissed without prejudice.
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l. Background
A. Factual Background

1. Allegations in Plaintiff's Complaint

For context, the court takes the following gli&éons from plaintiff's complaint. ECF Na.

Plaintiff was in CDCR custody atl silmes relevant to his complainEee idat 5-6. On
September 26, 2014, he was incarcerated at Calipatria State Prison (“CAL”). He was tran
to a California State Prison, Sacramento, in eation with a civil trial in the United States
District Court for the EastarDistrict of California.ld.; see als&ECF No. 39 at 47. On the
evening of September 30, 2014, while en raat€AL, he stopped at Deuel Vocational
Institution (“DVI”) for a layover. ECF No. 1 at 6.

At DVI, plaintiff received a medical screenintd. at 7. Plaintiff informed a nurse that

had a serious back injury and was wearing a back bidce-e also informed the nurse that he

had a lower bunk chrondd.

Thereafter, plaintiff was escorted to thetwmere he was to be housed for the layovdr.
He told De La Cruz that he had a lower baglary and wore a back brace and could not be
assigned to an upper bunkd. at 7-8. De La Cruz ordered piaff into a cell and told him to
take the issue upith his cellmate.ld. at 8. The inmate refused because the inmate had a Ig
bunk chrono and a cané&d. Thus, plaintiff slept in the upper bunk, which he accessed via a
ladder. Id.

The next morning, plaintiff fell off the ladder as he was climbing down it and landed
his back.1d. Subsequently, he “had to be take the central clinic on a gurneyld.

2. Summary Judgment Record

The following evidence is relevant to timstant motion for summary judgment. Unles
otherwise noted, the facts set forth below are nobredsdy in dispute. Plaintiff was an inmate
CAL when the subsequent events took place.

Based on the foregoing allegatipptaintiff filed an inmateappeal against De La Cruz

using CDCR Form 602. ECF No. 1-2 at 5; B¢ 33-4 { 10. The appeal is dated October 4
2
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2014. ECF No. 1-2 at 5. It was received andepted for review on October 14, 2014 at DVI
Id.; ECF No. 33-4 1 10. D. Fenton, a correctionajsant at DVI, interviewe plaintiff about the
appeal on November 1, 2014. ECF No. 1-2 &#GE No. 33-4 at 14; ECF No. 39 at 49.

On November 20, 2014, the appeal was denidedfirst level. ECF No. 1-2 at 5; ECF
No. 33-4 1 10; ECF No. 33-4 at 14. In the first-level response, Fenton wrote that, if plaintif
dissatisfied with the decision, heuwd “appeal to the next level . by utilizing Section D of [his]
Form 602.” ECF No. 33-4 at 14 he appeals coordinatat DVI returned thappeal to plaintiff
on or about November 26, 2014. ECF No. 1-2 at 5.

Plaintiff attempted to appeal to the sectenel. The appeal was received at DVI on
January 5, 2015. ECF No. 1-2 at 5. The follmyvday, it was screened out and returned to
plaintiff for failing to properly complete itECF No. 33-4 § 10; ECF No. 33-4 at 9; ECF No. 3
at 49. In the attached CDCR Form 695, theeajgcoordinator stated that the appeal was
incomplete. ECF No. 33-4 at 9 (citing Cabde Regs. tit. 15, 8§ 3084.6(b)(13)). To rectify the
problem, the appeals coordinator instructeadmiff to “Complete Section D of [Form] 602
before 602-A.” I1d. Plaintiff admits having made this “human erroB6&e id. ECF No. 39 at 49.

The parties’ stories begin thiverge at this point. Plaiiff makes several contentions
regarding his efforts to resubmit a corrected appEabt, he contend$at, on or around Januar
22, 2015, he sent to the “mail room” at CALe@mvelope that was addressed to the appeals
coordinator at DVI and that contained the eoted appeal. ECF No. 39 at 32, 49-50. Furthe
he contends that the mail room returned the epesto him, telling him that he needed to add
$0.90 in postage “for the mail todlable to] go out [of CAL].”Id. at 7, 50. Additionally,
plaintiff contends that, on January 25, 2015, he submitted another such envelope with the
postage to the mail roond. at 8, 50. Moreover, he conterttigt it was received at DVI, but
that the appeals coordinator returnedithout processing itfor no reason.”Id.

The stamp on the first envelope reads: “Redulsy Addressee. Postage Due. Returng
Sender.” ECF No. 33-4 at 25. Also, “00is handwritten on the envelop#d. Likewise, there
is a similar stamp on the second envelolge at 26. It is less legiblédhan the stamp on the first

envelope. Like the first stamp, it says “Returned to Senddr&t 26. However, in contrast to
3
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the first stamp, it does not appe¢arsay “Refused by Addressedd. Furthermore, while both
envelopes appear to have one postagemstdfixed to them, they are differentd. at 25-26.
Additionally, no money amount is ten on the second enveloplel. at 26. In plaintiff's
opinion, these differences show that the secondl@peevas sent to DVI and that it was sent

back for no reason. ECF No. 39 at 8.

De La Cruz agrees that the CAL mail roozceived these envelopes. ECF No. 40 at 5.

However, he asserts that the envelopes “eastanoa post office stamp indicating [p]laintiff
failed to attach sufficient postage, and a posteffitamp to return the mail to the sended.”
(citing ECF No. 33-4 at 25-26).

Eventually, plaintiff resubmitted his appealth@ second level. It was received at DVI
March 23, 2105. ECF No. 33-4  10; ECF No. 1-2.afhe appeal was cancelled. ECF No.
4 9 10; ECF No. 33-4 at 8. On March 24, 2015 DCR Form 695 serving as the cancellat
letter, the appeals coordinator stated that pfauhti not return the screened-out appeal to DV
until March 23, 2015, which “exceeded the 30 day time limit to submit the appeal for furthe
review.” ECF No. 33-4 at 8 (citinGal. Code Regs. tit. 15, § 3084.6(c)(4ge alsdCal. Code.
Regs. tit 15, § 3084.8(b)(3) (inmate shappeal “unsatisfactory partmental response to an
appeal filed” within “30 calendar days” of regigig it). Furthermore, the appeals coordinator
stated that plaintiff could file “a separate aplpe. . [of] the cancellation decision.” ECF No. 3
4 at 8 (citing Cal. Code Regs. tit. 15, § 3084.6(&)pintiff admits that the appeals coordinato
returned his resubmitted appeal tmton March 24, 2015. ECF No. 39 at 9.

V. Brunetti works at DVI as the appeals coaador. ECF No. 33-4 § 1. In this capacit
Brunetti is “responsible for seening, logging, and processing noealthcare related appeals b
inmates at DVI.”1d. | 2. Likewise, Brunetti “review[shmate appeals to ensure that they
comply with regulations, coordinate the processihgppeals, and mainterecords associated
with appeals.”ld. Additionally, Brunetti is “acustodian of records and can verify if an inmatg
DVI has submitted a non-healthcare redcd@peal on a particular issudd. Moreover, Brunetti
states that “DVI maintains a record of submitt@dlate grievances” and describes the “electrg

database used for tracking grievances,” Whis called “Inmate/Palee Appeals Tracking
4
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System—. . . (‘IATS’).” Id. § 8. Further, Brunetti statesatrhe/she “conducted a search of
appeals submitted by [plaintiff] between September 2014 and April 2045 Brunetti adds that
he/she attached as an exhibihts/her declaration “a true androect copy of the IATS printout
showing [plaintiff's] appeals at DVI, whicimcludes the above-mentioned time fram&l” § 9;
see also idat 6.

Based on his/her search, Brunetti statesplaatiff “never appealed the cancellation [Of
his appeal].”Id. § 10;see also idat 8-27. Plaintiff has nalisputed this assertiorBee generally
ECF No. 39.

De La Cruz has also submitted the declanadf M. Voong, who is the “Chief of the
Office of Appeals (‘OOA")” for the CDCR. ECF No. 33-6 { 1. Voostates that, “[a]s Chief of
OOA, [he/she] is familiar with . . . OOAi®cord-keeping system,” including IATSd. T 3.
Voong further states that he/she “conductedarch of the grievance system covering the
[relevant time frame] [] [thatyielded no [third-level] appeals submitted by [plaintiff] . . .Id.

1 6. Plaintiff has not dputed this assertiorSee generalfeCF No. 39.

B. Procedural Background

Plaintiff filed his complaint in April 2015. Téhcourt screened it and found that plaintiff
stated a cognizable claim forliberate indifference to medicaéads against De La Cruz. ECH
No. 11 at 2. The court dismissed all other defendddtsat 2—4.

On June 26, 2017, De La Cruz filed a mofionsummary judgment. ECF No. 33. De|La
Cruz asserts that, after plaffis appeal was denied at thedi level, he failed to follow
instructions when submitting his second-levgdesd. ECF No. 33-2 at 7. This failure, he
continues, caused his appeabtoscreened out on January 6, 20tb. However, he asserts that

plaintiff failed to resubmit his appeal tke second level until March 23, 2015, well beyond th

(4%

30-day deadline for resubmissiold. at 4, 7. Further, De La Crasserts that plaintiff failed to
appeal the cancellation of his appeal for beinimely even though theppeals coordinator told
him how to do so in #cancellation letterld. Thus, De La Cruz concludes that plaintiff failed
to exhaustive admistrative remediesld.

i
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On September 18, 2017, plaintiff filed an oppositto the motion for summary judgme

ECF No. 39. Plaintiff argues thBe La Cruz and other CDCR daffals “thwarted” his ability to

exhaust administrative remedidsl. at 2. To support this asgert, he contends that, on Janudry

25, 2015, he mailed an envelope contagrthe corrected appeal to DMUM. at 7, 50. Further, he

contends that DVI returned it unopened “for no reasdd.’at 50. Additionally, as noted, he
argues that the differences betwdlea first and second envelopé®w that he mailed the seco
envelope properlyld. at 7-8;supraat 3—4.

Moreover, plaintiff observes @ De La Cruz contends th¥I received the corrected
appeal on March 23, 2015%d. at 9. He also observes that caltation letter is dated March 24,
2015. Id. Based on these two observations, he seemgte that the appeals coordinator mu
have received the appeal before March 23, 2@ id. For, in his apparent assessment, it
would have been “impossible” for the appeals dowtor to return the appeal to him in one d3

“by institutional [m]ail.” See id.

174

St

y

Finally, plaintiff argues that certain statemeoit®runetti, the current appeals coordinator

at DVI, are inadmissible because tlag not based on personal knowledtgk.at 6, 12. This is
because, plaintiff continues, Brunetti was net #ippeals coordinator in January 2015 (i.e., wk
plaintiff allegedly timely submittetlis appeal to the second leveldl. at 6, 17. Therefore,
plaintiff concludes that Brunett’statements that he failed to submit his second-level appea
March 23, 2015 are “based on information and behefd, hence, insufficient to “raise a triable
issue of fact.”ld. at 13.
In reply, De La Cruz argudbat, “[i]f Plaintiff's appeal wa returned to him in a manner
he thought was improper, he shibhlave followed the directioron the cancellation letter and
appealed the cancellation[.]” ECF No. 40 atfaurthermore, as notede contends that the
envelopes “each contain a post office stampcautig [p]laintiff failed to attach sufficient
postage, and a post office stamped instomcto return the mail to the sendetd. (citing ECF
No. 33-4 at 25-26).
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Il. Standard of Review

Summary judgment is appropriate when ther@mo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, Ine77 U.S. 242, 247-50 (198®&w. Motorcycle Ass'n v.
U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994).eBsence, a summary judgment
motion asks whether the evidence presents agiffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselahd dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio CorA¥5 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 1883ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggonsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadtCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there isugee issue for trial. Fed. R. Civ. P. 56(&iderson
477 U.S. at 248Auvil v. CBS “60 Minutés 67 F.3d 816, 819 (9th CifL995) (per curiam).

A clear focus on where the burden of proof liesoathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the

opposing party would have the burden of prooaahspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.gLujan v. Nat'| Wildlife

Fed'n, 497 U.S. 871, 885 (1990). Rather, the moyagy need only point to matters which
7
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demonstrate the absence of a geaunaterial factual issue&see Celotexd77 U.S. at 324
(citation omitted) (“[W]here the nonmoving pasyll bear the burden of proof at trial on a
dispositive issue, a summary judgment motioty mperly be made in reliance solely on the

pleadings, depositions, answers to interrogatpared admissions on file.”). Indeed, summary

judgment should be entered, afselequate time for discovery and upon motion, against a party

who fails to make a showing sufficient to estdblise existence of an element essential to thg
party’s case, and on which that party will bear the burden of proof at$ea.idat 322. In such
a circumstance, summary judgment must be gratgedpng as whatever isefore the district
court demonstrates that the stamdi@r entry of summary judgmerds set forth in [Rule 56(a)],
is satisfied.” Id. at 323.

To defeat summary judgment the opposing patgt establish a genuine dispute as tq
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #etience in the outcome of the cagederson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble to the claim in questiorid. If the opposing party i
unable to produce evidence sufficient to establisgaired element of its claim, that party fail
in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrer facts immaterial."Celotex 477 U.S.
at 323.

Second, the dispute must be genuine. Inroetéeng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations unsupported biglence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue

for trial. Anderson477 U.S. at 248evereaux263 F.3d at 1076 (citations omitted). More
8
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significantly, to demonstrategenuine factual dispute theidgnce relied on by the opposing
party must be such that a reasonable juguld return a verdict for [him] on the evidence
presented.”Anderson477 U.S. at 248, 252. Absent any such evidence there simply is no 1
for trial.

The court does not determine witnessddbility. It believes the opposing party’s
evidence and draws inferences mfasrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int’l
Grp., Inc. v. Am. Int'l Bank926 F.2d 829, 837 (9th Cir. 1991) (Kiezki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds daliffer on material fastat issue, summary
judgment is inappropriateéSee Warren v. City of Carlsbasi8 F.3d 439, 441 (9th Cir. 1995). (
the other hand, the opposing party “must do ntioa@ simply show that there is some
metaphysical doubt as to the material facts .\Where the record taken as a whole could not
a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”
Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary
judgment.

lll.  Analysis

Under the PLRA, “[n]o actioshall be brought with respect to prison conditions undef
section 1983 ... by a prisoner . . . until sadministrative remediess are available are
exhausted.” 42 U.S.C. 8§ 1997e(d)T]he PLRA’s exhaustion reqtement applies to all inmate
suits about prison life, whether they involve gaheircumstances or particular episodes, and
whether they allege excessifgece or some other wrongPorter v. Nussle534 U.S. 516, 532
(2002).

Proper exhaustion of available remedies is mandaBagth v. Churner532 U.S. 731,
741 (2001), and “[p]Jroper exhaustion demandsgkance with an agency’s . . . critical
procedural rules,Woodford v. Ngo548 U.S. 81, 90 (2006). Thus, “to properly exhaust
administrative remedies, prisoners ‘must cortgthe administrative review process in

accordance with the applicable procedural ru[gsules that are defined. . . by the prison
9
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grievance process itselfJones v. Bogkb49 U.S. 199, 218 (2007) (quotiihgo, 548 U.S. at 88)
see alsdVarella v. Terhung568 F.3d 1024, 1027 (9th Cir. 20q@gr curiam) (“The California
prison system’s requirements ‘define timundaries of proper exhaustion.” (quotiBgck 549
U.S. at 218)).

In California, an inmate may appeal “gmglicy, decision, action, condition, or omissiot

. .. having a material adverseesft upon his or her hehltsafety, or welfare.” Cal. Code Regs.

tit. 15, § 3084.1(a). Inmates must complete three levels to exhaust the appeal process: (1

written appeal on CDCR Form 602; (2) second-leygdeal to the institution head or designee

and (3) third-level appeal tbe Director of the CDCRId. § 3084.7. The third level constitutes

the decision of the Secretary of the CDCR arthests a prisoner’'s administrative remediels.
8 3084.1(b)see also Jackson v. Forg)/0 F.3d 928, 932 (9th Cir. 2017) (citations omitted).

“[T]he PLRA contains [an] eception to mandatory exhaustionRoss v. Blakel36 S. Ct
1850, 1858 (2016). “Under 8§ 1997e(a), the exhauséiquirement hinges on the ‘availablility]
of administrative remedies[.]ld. That is, “[a]n inmate. . . musixhaust available remedies, bt
need not exhaust unavailable onekl? Generally, a remedy is unavdila if it is “incapable of
use” to obtain “some relief fdhe action complained of.See idat 1859.

The Ross Court identified “three kindsadfcumstances in which an administrative
remedy . . . is not capable of use to obtain reli&d.” “First, . . . an admmistrative procedure is
unavailable when . . . it operates as a simdpied end—with officers ub& or consistently
unwilling to provide any relief to aggrieved inmatesd. Second, “an administrative scheme
might be so opaque that it becomesggtically speaking, incapable of usdd. Third, a remedy
is incapable of use when “prison administratbssart inmates from taking advantage of a
grievance process througtachination, misrepresetitan, or intimidation.” 1d. at 1860.

The Ninth Circuit, likewise, has idengfil circumstances in which an inmate’s
“administrative remedies [are] effectively unavailabl&liinez v. Duncgrb91 F.3d 1217, 1226
(9th Cir. 2010). One such circumstance occurs when “prison officials screen[] [the inmate
grievance . . . for reasons inconsistent witlunsupported by applicable regulationS&pp v.

Kimbrell, 623 F.3d 813, 824 (9th Cir. 2010). Another gsamhen “prison officials’ failure to
10
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respond to a properly filed griance makes remedies ‘unawale’ and therefore excuses a
failure to exhaust.”Id. at 822 (9th Cir. 2010Qcitation omitted).
Likewise, a remedy is unavailable wher thmate takes “reasonable and appropriate

steps to exhaust his [] claim,” but is “preclddeom exhausting . . . by [a prison official’s]

mistake.” Nunez 591 F.3d at 1224. However, “[t]he oldigon to exhaust ‘available’ remedies

persists as long ammeremedy remains ‘available.’Brown v. Valoff422 F.3d 926, 935 (9th
Cir. 2005). Furthermore, unles$& prison’s administteve grievance regimps] so complex as
to trip up most prisoners3Sapp 623 F.3d at 827, remedies are available “where the prisone
himself made some error in following grievance proceduretley v. Rednour729 F.3d 645,
650 n.3 (7th Cir. 2013) (citations omitted). Lwkise, “the unavailability of administrative
remedies due to missed deadlines does not randérremedies ‘exhausted’ under the PLRA,
does it excuse a failure to exhaust&dditionally, “vague assetn([s]” that prison officials did
not process an inmate’s appeais;stopp[ed] them from beingrocessed,” are insufficient to

create a genuine factual dispuegarding the availabilityel nonof a remedy.

! Manley v. Rowley847 F.3d 705, 712 (9th Cir. 2017) (citiNgo, 548 U.S. at 90-93);
accord Nunez591 F.3d at 1229 (“[T]he exhaustion requir@ine not satisfied when grievance
are dismissed because prisoners missed aeaddr otherwise failed to comply with the
grievance policy.” (citing cases)arella, 568 F.3d at 1027 (“[Inmates are] required to
‘complete the administrative revigwocess in accordance withkethpplicable procedural rules,
including deadlines, as a precondition tmf@ing suit in federal court.” (quotindlga 548 U.S.
at 88)).

2SeeTubach v. LahimoreNo. 1:10-cv-913 AWI SMS (), 2012 WL 4490792, at *3
(E.D. Cal. Sep. 28, 201Xee alsdidd v. Livingston463 F. App’x 311, 313 (5th Cir. 2012) (p
curiam) (conclusory assertionstlprison officials did not prose grievance “fail[] to create a
genuine dispute as to [inmate’s] exhamstof this grievance” (citation omitted))effries v.
Fields No. CV 12-1351 R(JC), 2014 WL 9949@8*18 (C.D. Cal. Mar. 10, 2014)
(“conclusory” assertion[s] that prison officidlsbstructed the remedy process” and “tamper[e
with inmate’s grievances are “are insufficient to demonstrate that any failure to exhaust wa
excused due to misconduct by prison officials teatlered further administrative remedies
unavailable” (citations omitted)Meador v. Wedell2:10-cv-00901-KJM-DAD, 2012 WL
360199, at *7 (E.D. Cal. Feb. 2, 2012) (“Plaintiffteere conclusory allegjan that his inmate
appeals were improperly rejectadd closed is insufficientd show that prison officials
“improperly screened-out” sa@mppeals. (citing casesjgport and recommendation adopied
2:10-cv-00901-KIM-DAD (E.D. Cal. Mar. 28, 201®)rayton v. HedgpetiNo. C 08-00621
WHA (PR), 2011 WL 1988450, at *7 (E.D. Cal. M2, 2011) (“Plaintiff's allegations of lost,
stolen, and destroyed gvences are too vague to effectivelpuedefendants’ claim that plaintif
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Failure to exhaust is “an affirmative de$e the defendant must plead and pro\Botk
549 U.S. at 204see also idat 216. To satisfy its burden, tdefendant must show “that there

was an available administrative remedy, and ttmafprisoner did notdaust that available

remedy.” Albino v. Baca747 F.3d 1162, 1172 (9th Cir. 2014) (en banc). Once the defendant

satisfies its burden, “the prisanieas the burden of productionld. “That is, the burden shifts t

the prisoner to come forward with evidence showira there is something in his particular case

that made the existing and generally availablaiatstrative remedies fdctively unavailable to

him.” Id. (citation omitted). But “the ultimate burden of proof remains with the defendaht.”
Here, based on the parties’ evidence, aomasle fact finder codlonly conclude that

plaintiff failed to exhaust administrative remedies. Plaintiff’'s attempted second-level appe

received on January 5, 2015. However, he fabggroperly complete it, which he admits.

Consequently, it was screened aunt returned to him no latthan January 22, 2015, along with

Al was

an attached CDCR Form 695 exipling why it was screened oUECF No. 39 at 30, 49. Plaint‘i]ﬂ

had thirty days from this date to resubmit arected second-level appeal. Cal. Code. Regs. it

15, § 3084.8(b)(3). However, the evidence shows that his corrected second-level appeal
received until March 23, 2015. Tledore, in accordance with the applicable regulations, it w
cancelled as stated in the apfs coordinator’s letter dated kéa 24, 2015. ECF No. 33-4 at 8
(citing Cal. Code Regs. tit. 15, § 3084.6(c)(4)).

Furthermore, even though plaintiff missed tteadline, the appeals coordinator inform
him that, under the applicable regulatiohs could appeal the cancellatidd. (citing Cal. Code

Regs. tit. 15, 8 3084.6(e)). Yet Brunetti decldhed plaintiff failed to appeal the cancellation,

has failed to exhaust his adnstrative remedies . . . ."Rodgers v. Reynagalo. CV 1-06—
1083—-JAT, 2009 WL 2985731, at *3 (E.D. Cal. Sep.2®)9) (“To grant Plaintiff an exception
to PLRA’s demand for exhaustion based sotelyPlaintiff's self-sering testimony that his
grievance was surreptitiously destroyed by prison officials would completely undermine th
rule.”); Hendon v. BaroyaNo. 1:05-cv-00838-OWW-SMS RQ007 WL 3034263, at *3 (E.D.
Cal. Oct. 16, 2007) (“The vaguesastion that grievances weiigetl is insufficient to make the
requisite showing that exhausti either occurred or was excdsgue to some form [of] conduct
on the part of prison officials which prevedtelaintiff from propen utilizing the appeals
process.” (citations omitted)eport and recommendation adopt&®08 WL 482868 (E.D. Cal.
Feb. 20, 2008).
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ECF No. 33-4 1 10, and plaintiff has r$puted this factual asserti@ee generalfeCF No.
39. Thus, this fact is “undisputed for purposéthe [instant] motion [for summary judgment].
Fed. R. Civ. P. 56(e)(2¥ee also Beard v. Banks48 U.S. 521, 527 (2006) (plurality opinion)

(“[B]y failing specifically to challenge the fazidentified in the defendant’s statement of

undisputed facts, [plaintiff] is deemed to hadmitted the validity of the facts contained in the

D

[said] statement.” (citation omitted)). Likewisep®hg declares that plaintiff failed to file a thid-

level appeal, ECF No. 33-6 d&nd plaintiff has not disputetis factual assertion eithesge
generallyECF No. 39. Accordingly, the record demvates that De La Cruz has satisfied his
burden of showing that “that there was an awédladministrative remedy and that [plaintiff] di
not exhaust that available remedyAlbino, 747 F.3d at 1172.

Furthermore, plaintiff has not produced “evidershowing that there is something in hi
particular case that made the existing and géipexa@ailable administrative remedies effective
unavailable to him.”ld. (citation omitted). To bolster his position that he timely resubmitted
corrected appeal, he asserts timsent an envelop®ntaining said appeal to the mail room at
CAL on January 22, 2015. However, plaintiff doesdispute that he failed to affix sufficient
postage to it.SeeECF No. 39 at 7-8, 50. Furthermore, while he contends that he submitte
another such envelope with trexjuired postage, his assertioatth was received at DVI and
returned without processing for n@s®n is conclusory and unsupportdaylor, 880 F.2d at
1045 (*A summary judgment motion cannot bée@éed by relying solely on conclusory
allegations unsupported by factual data” (citation omittesdg; also suprat 11 n.2. There is
simply no genuine digge in that regard.

Plaintiff counterghatcertain differences between thestiand second enkpes support ¢
reasonable finding that DVI received and rejec¢tedsecond envelope. But the few difference
that plaintiff identifies are insignificant. Heotes that, unlike theesond envelope, the first
envelope had “90 ¢” handwritten on it. But the biat that an initially returned envelope has
“90 ¢” handwritten on it by annidentified person does not suppareasonable inference that
subsequently returned envelope without sudtivgrwas rejected by prison officials for improg

reasons. Plaintiff also notes that the stampsamt envelope are not identical. However, the
13
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both have a similar shape and appedrawe been created by a rubber staidpeECF No. 33-4
at 25-26. Furthermore, they hatay “Returned to Senderltl. The mere fact a subsequently

allegedly properly mailed envelope has a “Retutiee8ender” stamp that is not identical to thg

stamp on an initially, admittedly improperly mailed envelope does not support a reasonable

inference that that the subsequentelope was rejected for reasons unrelated to mailing error.

Additionally, plaintiff noes that the two envelopes had diffiet postage stamps. But this
observation, like the others, is imtagal. In short, it is specafive to infer from these minor
differences alone that prison dfials, be it through mistake or machination, thwarted plaintiff
ability to submit hissecond-level appeaBee Nelson v. Pima Cmty. Colle§8 F.3d 1075,
1081-82 (9th Cir. 1996) (citation omitted) (“[M]ere..speculation [doeslot create a factual
dispute for purposes simmary judgment.”).

Moreover, in the particular circumstanadghis case, summary judgment would be
proper even had prison officials ¢hgted plaintiff's attempt to submit the second-level appe
It is undisputed that plaintiff resubmitted higpagl to the second leveh March 23, 2015. Itis
also undisputed that plaintiff received the cdlatien letter dated March 24, 2015. Therein, th
appeals coordinator informed plafhthat he could appeal the cafletion. But plaintiff failed to
appeal the cancellation; has not even argued, much less shown, that this remedy was
unavailable.See Brown422 F.3d at 935 (“The obligation to exish ‘available’ remedies persis
as long asomeremedy remains ‘available.™).

Additionally, plaintiff argues that theppeals coordinator must have received the
corrected appeal before March 23, 2015. To ksdttieis argument, he notigt the cancellatior
letter is dated March 24, 2015 armhtends that it would have be@mpossible” for the appeals
coordinator to return it to him in the prisonifrgystem in one day. ECF No. 39 at 9. Howeve
the evidence shows that thepaals coordinator recad the corrected appeal on March 23 an
datedthe cancellation letter Man24. There is no evidence that plaintiff actuadlgeivedthe
cancellation letter on March 24. Furthermorés iindisputed that the appeals coordinator
received plaintiff's incomplete appeal on Jaryua 2015 and that the wesponding cancellatior

letter is dated January 6, 201BCF No. 33-4 at 8; ECF No. 39@t Thus, the evidence sugge
14
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that the appeals coordinator paegd the letters explaining whlyese appeals were, respective
screened-out and denied the @#tgr receiving them. This, in turn, belies the notion that the
appeals coordinator received the eated appeal before March 23, 2015.

Lastly, plaintiff argues that Brunetti’'s deddion is inadmissible because it is not base
on personal knowledge. To support this arguny@atntiff notes that Brunetti was not the
appeals coordinator in January 2015 (i.e., wheallegedly timely submitted his appeal to the

second level). ECF No. 39 at 6, 17. Therefplaintiff concludes thaBrunetti has no way of

knowing that he did not submit his corrected appedanuary 2015 as he contends, or that prison

officials did not obstruct itHowever, as set forth abowvese suprat 4-5, Brunetti “is the
Appeals Coordinator at [DVI], and as the custodifirecords, can verify if an inmate . . . has
submitted a . . . grievance . . . on a particular isséaton v. MendeNo. 1:05 CV 00412 OWW
YNP SMS (PC), 2009 WL 2705829, at *2 (E.D. Cal. Aug. 25, 20@ort and recommendatio
adopted Anton v. TakierNo. 1:05 CV 00412 OWW YNP GSA (PC), 2009 WL 6622836 (E.L
Cal. Oct. 8, 2009). In shothe foundational statements inuBetti’'s declaration, whose truth
plaintiff does not challenge, are “sufficientsopport a finding that [he/she] has personal
knowledge” of whether plaintiff filed an appdadtween January 5, 2014 (date incomplete ap
screened-out) and March 23, 2015 (dateected appeal receivedpeeFed. R. Evid. 602.
Hence, this argument faifs.

For the foregoing reasons, De La Cruz tesied his ultimate burden of showing that

plaintiff failed to exhaust administrative remedi&eeAlbino, 747 F.3d at 1172. Accordingly,

the action must be dismissed without prejudidéyatt v. Terhune315 F.3d 1108, 1120 (9th Cir.

2003) (“If the district court@ncludes that the prisoner hag eghausted nonjudicial remedies,
the proper remedy is dismissal of the claim without prejudice.” (citation omittaayuled on

other grounds by Albin&/47 F.3d 1162.

%In any event, plaintiff does not disputet he failed to appeal the March 24, 2015
cancellation of his corrected appeal even thouglapipeals coordinator told him how to do so
the cancellation letter. Thereforyen if Brunetti’'s statementahplaintiff did not timely submit
a second-level appeal was inadmissible, a reasojuaiblecould still only onclude that he failec
to exhaust this remedysee Brown422 F.3d at 935.
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IV.  Conclusion
For the foregoing reasons, IT IS HEREBRECOMMENDED that De La Cruz’s motion
for summary judgment (ECF No. 33) be grantadj that the action be dismissed without

prejudice for failure to exhaust administrative remedies under the PLRA.

These findings and recommendations will blensiited to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. €document should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be filed and serwatthin seven days after sereiof the objections. Failure to
file objections within the specified time may waihe right to appeal the Birict Court’s order.

Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153, 1157 (9th

Cir. 1991).
Dated: November 14, 2017. WW
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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