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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LARRY TEVIS, et al,, No. 2:15-cv-0972 TLN GGH
12 Plaintiffs,
13 V. ORDER AND FINDINGS &
14 | CALIFORNIA DEPARTMENT OF RECOMMENDATIONS
15 VETERANS AFFAIRS,
16 Defendant.
17 Plaintiffs, proceeding in this action prg $&ave requested leave to proceed in forma
18 | pauperis pursuant to 28 U.S.C. § 1915. Thisgeding was referred to this court by Local Ryle
19 | 302(c)(21), pursuant to 28 U.S.C. § 636(b)(1).
20 First and foremost, the court should dissnNancy Tevis as a plaintiff because her
21 | signature does not appear on the complaintstunt to Local Rule 131(b), all pleadings and
22 | motions must be signed by a licedsdtorney or the parties therhses if they are appearing in
23 | pro se. In addition, generally pro se litigacésmnot represent anyone but themselves._See Jphns
24 | v.Cnty. of San Diego, 114 F.3d 874, 876 (9th €C&97) (“While a non-attorney may appear pfo
25 | se on his own behalf, he has no authority to appgean attorney for others than himself.”)
26 | (internal quotations andtation omitted); C.E. Pope Equifyust v. United States, 818 F.2d 696,
27 | 697 (9th Cir. 1987) (holding that agse litigant may not appear as an attorney for others). The
28 | operative complaint is signed only by Larry Tevis, who has not itetidae is a licensed
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attorney. ECF No. 1 at 26. Accordingly, theidsshould dismiss Nancy Tevis as a plaintiff
because her signature does not appear on the complaint, and Larry Tevis cannot represer
With regards to plaintiff’'s application to prockm forma pauperis, the court finds his affidavit
does not meet the showing required by 28 U.S181%(a)(1). Pursuant to federal statute, a
filing fee of $350.00 is required to commence a aetiion in federal district court. 28 U.S.C.
8§ 1914(a). The court may authorize the commenceofen action “without prepayment of feg
and costs or security therefor, &yperson who makes affidavit the is unable to pay such cos
or give security therefor.28 U.S.C. § 1915(a). Ptaiff's affidavit, however, is simply not

complete. Plaintiff states that he receivesadility or workers compensation benefits but doe
not specify how much heceives. ECF No. 3. Accordinglaintiff has made an inadequate

showing of indigency. See Alexander v.r§tan Adult High Sch., 9 F.3d 1448 (9th Cir. 1993);

California Men's Colony v. Rowland, 9392 854, 858 (9th Cir. 1991); Stehouwer v.

Hennessey, 841 F. Supp. 316, (N.D. Cal. 1994). Hfaml therefore be granted twenty (20)
days in which to file a second application togeed in forma pauperis or submit the appropri:
filing fee to the Clerk of the Court.

The court will also recommend plaintiff's coramt be dismissed without leave to ame
because he has not stated any basis for the’'€gubject matter jurisdiction. Plaintiff's
complaint is difficult to follow and includes very few facts. Those factual allegations that a

included in plaintiff's complaint are disjointedé often have no clear re@nce to his causes o

action. What can be understood frptaintiff’'s complaint is thabn February 2, 1998, plaintiff's

home was destroyed by a naturaaditer. ECF No. 1 at 4. Shorthereafter plaintiff and Nanc)
Tevis (hereinafter “the Tevises”) entered intcoatract with CalVet (breinafter “defendant”)
related to the construction of a new house by Trayapitol. _Id. at 4-5. Defendant, however
amended that contract without the Tevises’ knoggeor consent in waybat plaintiff does not
explain. _Id. at 5.

Plaintiff also alleges that the Tevises ententd a series of settlement agreements wit

! In accordance with the foregoing, the court wilereo Larry Tevis as the only plaintiff in thig
matter for the remainder of this order.
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defendant but does not explainatlit was those agreements lgett 1d. at 5-6. According to
plaintiff these agreements violate@tGalifornia Health and Safety Codes 1808@eg. and
were obtained by perpetrating fraon the court._Id. Based on pi#iff's complaint the court ca
also infer that by October 2004 the Tevises wetbeémmiddle of bankruptcy proceedings. Id.
6. Plaintiff claims that defenddagain perpetuated fraud on the court during these proceed
this time in order to take possgon of plaintiff's residence.dl Based on these facts, plaintiff
brings claims against defendant for fraud; neglogemreach of fiduciary dyt declaratory relief
and accounting; breach of contraatentional infliction of emotional distress; negligent inflicti
of emotional distress; andofation of 42 U.S.C. § 1983 amtkalth and Safety Code 8§ 180@0,
seg. Id. at 12.

The court finds that plaintiff's § 1983 claimgs insubstantial andithout merit that it
cannot form the basis for federal subject nigttesdiction. Accordingly, the court will
recommend that this matter be dismissed widjyalice. The basic fedéqarisdiction statutes,
28 U.S.C. 88 1331 & 1332, confer “federal questiant “diversity” jursdiction, respectively.
For federal question jurisdiction pursuant to 28 0.8 1331, the complaint must either (1) ar

under a federal law or the United States Consityitf2) allege a “case oowtroversy” within the

At

ngs,

on

se

meaning of Article Ill, section 2, or (3) be autized by a jurisdiction statute. Baker v. Carr, 369

U.S. 186, 198 (1962). With regards to claimsiag under federal law and the U.S. Constituti

dismissal for want of jurisdiction is generaihappropriate as long as a plaintiff alleges a

colorable federal claim for relief. Leeson v. Transamerica Disabiliyme Plan, 671 F.3d 969,

979 (9th Cir. 2012). “[A] federal court may disaia federal question claim for lack of subjec
matter jurisdiction only if: (1) ‘the alleged claim under the Constitution or federal statutes c
appears to be immaterial and made solely fempilwpose of obtaining jurisdion’; or (2) ‘such a
claim is wholly insubstantiand frivolous.™ 1d. at 975.

Although plaintiff’'s complaint includes a section dedicated to his § 1983 claim, he d
not actually allege in that sion (or anywhere else) thdéfendant violated any of his
constitutional rights or otherwasviolated federal law. ECRo. 1 at 9-11. Instead, plaintiff

alleges in a conclusory fashion that defendardemaaterial misrepreseations to him and that
3
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he relied on those misrepreseras to his detriment

dThese allegations are repeated
throughout plaintiff’'s complainfor every claim. In light of plaitiff's failure to include any factg
relevant to his federal claim or even a basigHheralleged violation of Biconstitutional rights,
the court finds that his claim is immaterizlyolous, and made solely for the purpose of
obtaining federal jurisdictiof.

Plaintiff also has not aldged facts that would estabilishe existencef diversity
jurisdiction. For divensy jurisdiction pursuanto 28 U.S.C. § 1332, each plaintiff's state
citizenship must be diverse from each defendamd the amount in controversy must exceed
$75,000. Plaintiff is a citizen of California, and@®dant is a Californiatate agency. ECF No
1 at 3. Accordingly, diversity jurisdiction doestmxist because plaintiff and defendant are n
diverse.

The court will recommend that plaintiffsomplaint be dismissed because amendmen
would be futile. “[F]ederal courts are instructedfreely give leave [to amend] when justice S

requires.” Zucco Partners, LLC v. Digim@aCorp., 552 F.3d 981, 1007 (9th Cir. 2009), as

amended (Feb. 10, 2009). District courts, haavemay deny leave to amend “due to ‘undue
delay, bad faith or dilatory motive on the part & thovant, repeated failure to cure deficienci
by amendments previously allowed, undue prejuttidee opposing party by virtue of allowan

of the amendment, [and] futilitgf amendment.””_Leadsingeinc. v. BMG Music Pub., 512 F.3

522, 532 (9th Cir. 2008). Plaintiffas not alleged any facts that would support a federal clai

and in light of previous bankrupt litigation, the present complaiappears to be redundant at

best and a spite claim at worst. Accordinglg, tourt finds that leave to amend would be futile

2 |t is worth noting that plaintiffs complaint &so very similar to one filed by the Tevises in
separate adversary proceeding. See Larry Tewis, etDep't of Veterans Affairs, et al., Case
No. 2:08-ap-2004 (Bankr. E.D. Cal. Jan. 2, 2008)e original adversargomplaint included all
of the causes of action that appear in this damp except for the § 1983 claim. Id. Moreove
much like plaintiff's complaint irthis action, plainff's initial adversary complaint rested on
allegations of a wide variety of fraudulent conduct and breaches of contract. I1d. The Teuvi
adversary complaint also incled the same conclusory laage about defendant’s alleged
fraudulent misrepresentations with little to supporting factual allegations. Id. The bankrup
court dismissed the Tevises’ adversary claims on March 25, 2015, id. at ECF No. 673, hov
the Tevises filed a notice of appeal on April 3, 2015, id. at ECF No. 680.
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and will recommend that plaintiff's agplaint be dismissed with prejudice.
In accordance with the foregointbiE COURT HEREBYORDERS that:
1. Plaintiff's motion to proceed in forma paupe ECF No. 3, is DENIED with leave tg
amend. Within twenty days from the dafeservice of this ater, plaintiff shall
submit the appropriate filing fee or filesecond application to proceed in forma
pauperis.
THE COURT FURTHER RECOMMENDS that
1. Nancy Tevis be DISMISSED aspéaintiff in this matter; and
2. plaintiff's complaint be DISNISSED without leave to amend.
These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written

objections with the court and ser@eopy on all parties. 1d.; saéso Local Rule 304(b). Such

document should be captioned “Objectitm$/agistrate ddge’s Findings and
Recommendations.” Any responsethie objections shall be filedithr the court and served on
parties within fourteen days after service ofdbgections. Local Rule 304(d). Failure to file

objections within the specified time may waive tiyht to appeal the Distt Court’s order.

Turner v. Duncan, 158 F.3d 449, 455 (9th €898); Martinez v. Ylst, 951 F.2d 1153, 1156-5

(9th Cir. 1991).
Dated: July 2, 2015

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE
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