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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

WILLIAM LEROY HICKS, No. 2:15-cv-0978 AC
Plaintiff,
V. ORDER

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Petitioner seeks judicial reviegf a final decision of the @omissioner of Social Securit
(“Commissioner”) denying his application for supplemental security income (“S81t)
Disability Insurance Benefits (“DIB#under Title XVI of the Sociabecurity Act (“the Act”), 42
U.S.C. § 1381-1383f. For the reasons that follpkaintiff's motion for summary judgment will
be granted and defendant’s cross-motion for sargjudgment will be denied. The matter wil

be remanded to the Commissioner for further proceedings.

1SSl is paid to financially needy disabledsmns. 42 U.S.C. § 1382(a)ashington State Dep

Doc. 29

k.

of Social and Health Services v. Guardianship Estate of Keffeler, 537 U.S. 371, 375 (2003) (Title

XVI of the Act, § 1381 et seq., is the SupplemeBedurity Income (SSI) seme of benefits for
aged, blind, or disabled indduials, including children, whosecome and assets fall below
specified levels).

2 DIB is paid to disabled pesas who have contributed to thesBbility Insurance Program, an
who suffer from a mental or physical disabilig2 U.S.C. § 423(a)(1); Bowen v. City of New
York, 476 U.S. 467, 470 (1986).
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l. PROCEDURAL BACKGROUND

Plaintiff initially applied for SSI an®BI on September June 12, 2012, Administrative
Record (“AR”) 11, (ECF No. 12-3 at 12) (Decisichlleging his disability began on March 5,
2009. Id. The claims were initially denied August 6, 2012, and on msideration on Octobe
8, 2012. _Id. PIlaintiff then filed a requést hearing on October 25, 2012. 20 CFR 416.1429
seq. _ld. Administrative Law Judge (“ALJ”) Mafk Ramsey presided over a hearing on Jung
2013 attended by plaintiff and plaintiff'starney. AR 11 (ECF No. 12-3 at 12).

On August 23, 2013, the ALJ found plaintiff “ndisabled” under stions 216(i), 223(d)
(DBI benefits) and 1614(a)(3)(A) (SSI) of the SHGecurity Act. AR 23 (ECF 12-3 at 24).
Plaintiff requested review by the Appeals Counshjch request was denied on March 6, 201
AR 1 (ECF No. 12-3 at 2-6). &htiff filed his Complaint irthis court on May 6, 2015. ECF N
1. The parties consented to the jurisdiction efMagistrate Judge. ECF Nos. 7 (plaintiff) ang
(defendant). The cross-motions for sumnjagdgment based upon the #dhistrative Record
filed by the Commissioner have been fully etk ECF No. 18 (plaintiff's summary judgment
motion filed December 16, 2015; ECF No. 27 é&tefant’s cross-motion for summary judgmer
filed July 6, 2016).

. FACTUAL BACKGROUND

Plaintiff was born on September 10, 1972 and @& years old on the alleged onset date

of his disabilities and 40 years old on the dateapplication was filedAR 21 (ECF No. 12-3 al
22). Plaintiff has at least a high schodueation and can communicate in English. I1d.

1. LEGAL STANDARDS

The Commissioner’s decision theaplaintiff is not disaldd will be upheld “if it is

supported by substantial evidence and if the C@sioner applied the cact legal standards.”

Howard ex rel. Wolff v Barnhart, 341 F.3806, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsm by substantial evidence, shadl conclusive . . .”. Andrews

% The Administrative Record, comprising 1,540 pagas filed in twenty-gjht (28) parts and is
found at ECF No. ECF Nos. 12 and 13.
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v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. 8§ 406(Q)).
Substantial evidence is “more than arensgcintilla [but] may be less than a

preponderance.”_Molina v. Astrue, 674 F.3d 1110411 (9th Cir. 2012). Substantial evidence

“means such relevant evidence as a reasemalrid might accept as adequate to support a

conclusion.” _Richardson v. Perales, 402 38D, 401 (1971) (internal quotations omitted).

“While inferences from the record can conggtaubstantial evidencenly those ‘reasonably

drawn from the record’ wilsuffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 20

(citation omitted). Although this court cartreubstitute its discretion for that of the
Commissioner, the court nonethedemust review the record asvhole, “weighing both the
evidence that supports and thédewce that detracts from the [Commissioner’s] conclusion.”

Desrosiers v. Secretary of HHS, 846 F2d %7&% (9th Cir. 1988); Jones v. Heckler, 760 F.2d

993, 95 (9th Cir. 1985) (“The court must consibdeth evidence that suppodad evidence that
detracts from the ALJ’s conclusion; it may néftren simply by isolathg a specific quantum of
supporting evidence.”)

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massnari, 253 F.3d 1152, 1156 (9th Cir.

N6)

001)

Where the evidence is susceptible to more tranrational interpretation, one of which supports

the ALJ’s decision, the ALJ’s conclusion mbst upheld.”_Thomas v. Barnhart, 278 F.3d 947

954 (9th Cir. 2002). However, the court may review only the reasons stated by the ALJ in
decision “and may not affirm the ALJ on a grownmbn which he did not rely.” Orn v. Astrue,

495 F3d 625, 630 (9th Cir. 2007); Connett v. Barnl&#0 F.3d 871, 874 (9th Cir. 2003) (“It w

error for the district court toffrm the ALJ’s credibility decison based on evidence that the AlL

did not discuss”).
The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the rectha@t an 'ALJ’s error was inconsequential to

ultimate nondisability determination.’Robbins v. SSA, 466 F.3d 880, 885 (9th Cir. 2005)

(quotingStout v. Comm’r, 454 F.3d 1050-1056 (9th Q006)); see also Burch v. Barnhart, 4C

F.3d 676, 679 (9th Cir. 2005).
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V. RELEVANT LAW

Disability InsuranceBenefitsand Supplemental Security Income are available for eve
individual who is “disabled.” 42 U.S.C. 83(d)(1)(A), 1382(a)(3)(A). The Commissioner

uses a five-step sequential evaioia process to determine whetlaa applicant is disabled and

entitled to benefits. 20 C.F.R. 88 404.1520(p46.920(a)(4); Barnhart v. Thomas, 540 U.S.

20, 24-25 (2003) (setting forth the “five-ste@gquential evaluation pcess to determine
disability” under Title 1l andTitle XVI). The following summarizes the sequential evaluation

steps:

Step one: Is the plaintiff engag in substantial gainful activity?
If so, the plaintiff is not disabl. If not proceed to step two.

20 C.F.R. § 404.1520(a)(4)(i), (b).

Step two: Does the plaintiff kia a “severe” impairment? If so,
proceed to step three. If nthe plaintiff is not disabled.

Id. 88 404.1520(a)(4)(v), (9)

Step three: Does the plaiffis impairment or combination of
impairments meet or equal an impairment listed in 20 C.F.R. Pt.
404, Subpt. P, App.1? If so, plaintiffdssabled. If not, proceed to
step four.

Id. 88 404.1520(a)(4)(iii), (d).
Step four: Does the plaintiff’ residual functional capacity make

him capable of performing his past @ If so, theplaintiff is not
disabled. If not, proceed to step five.

Id. 8§ 404.1520(a)(4)(v (e), (f).

Step five: Does the plaintiff hatbe residual funatinal capacity to
perform any other work? If so, tipdaintiff is not dsabled. If not,
the plaintiff is disabled.
Id. 88 404.1520(a)(4)(v), (9)-
The plaintiff bears the burdexi proof in the first four stepof the sequential evaluation
process. 20 C.F.R § 404.1512(a) (“In general lgave to prove to us that you are blind or
disabled”), 20 C.F.R. § 416.912(a ) (same). However, “[a]t the fifth step of the sequential

analysis, the burden shifts to the Commissionéetoonstrate that the plaintiff is not disabled
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and can engage in work that exists in digant numbers in the national economy.” Hill v.

Astrue, 698 F.3d 1153, 1162 (9th Cir. 2012).

V.

THE ALJ'S FINDINGS

The ALJ made the following findings:

1.

The claimant meets the insured status requirements of the Social
Security Act through December 31, 2013.

[Step One] The claimant has not eggd in substantial gainful activity
since March 5, 2009, the allepenset date (20 CFR 404.15&1seq.
and 416.97®t seq.). [...]

[Step Two] The claimant has the following severe impairments:
multilevel spondylosis and spinal stenosis, degenerative disc disease,
hip/joint osteoarthritis, depressiobjpolar disorder and anxiety (20
CFR 404.1520(c) and 416.920(c)). [...]

[Step Three] The claimant does novéan impairment or combination
of impairments that meet or medicalguals the severity of one of the
listed impairments in 20 CFR P&®4, Subpart P, Appendix 1 (20 CFR
404.1520(d), 404.1525, 414.1526, 416.920(d),416.925 and 416.926).

[..]

[Residual Functional Capacity (“RFC”)] After careful consideration of
the entire record, the undersigned finds that the claimant has the
residual functional capacity to penfordight work as defined in 20 CFR
404.1567(b) and 416.967(b) except simplaskilled work with little
changes in the work routin@@ limited public contact. [...]

[Step Four] The plaintiff is unabl® perform past relevant work (20
CFR 404.1565 and 416.965). [...]

[Step Five] The claimant plaintiff was born September 10, 1972 and
was 36 years old, which is defined as a younger individual age 18-49,
on the alleged disability onsdate (20 CFR 404.1563 and 416.963).

[Step 5, continued] The claimant has at least a high school education
and is able to communicate in English (20 CFR 404.1564 and 416.964).

[Step 5, continued] Transferability gfb skills is not material to the
determination of disability because using the Medical-Vocational Rules
as a framework supports a finding thla¢ claimant is “not disabled,”
whether or not the claimant haarsferable job skills (See SSR 82-41
and 20 CFR Part 404, Subpart P, Appendix 2).

10.[Step Five, continued] Consideringetiplaintiff's age,education, work

experience, and residual functional aegy, there are jobs that exist in
significant numbers in the national economy that the plaintiff can
perform (20 CFR 404.1569, 404.1569(a). 416.969, and 416.969(a)).

[.]

AR 13-21 (ECF No. 12-3t 14-22) (excerpted).
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VI. ANALYSIS
Plaintiff's appeal is limited to the ALJ's assenent of his mental impairments and relg
functional limitations. He contels that the ALJ erred by (1) faig to credit, in formulating the
RFC, opinion evidence which he purported to ac¢sulbstantial” and “geat” weight; and (2)
failing to credit plaintiff's testimony and third gg statements regarding the severity of his
symptoms and functional limitations.

A. The ALJ's Consideration Of M#al Health Opinion Evidence

1. The Evidence
The record before the ALJ did not include the opinion of a treating physician. The
following examining and reviewing sources provided assessments of plaintiff's mental
functioning:

a. Dr. Richard Hicks, M.D.

Dr. Hicks interviewed plaintiff on Novenaio 7, 2009. AR 411-14 (ECF No. 12-9 at 50}

53). He provided an Axis | diagnosis of Adjment Disorder with Depressive Features, and
methamphetamine and alcohol abuse in remissfoapeech impediment was noted. Dr. Hick
assessed no wok related restant with respect to mental pairments. AR 414 (ECF No.12-9
at 53).

b. Dr. Amy Eargle, Ph.D.

Dr. Eargle performed a psychological exaation of plaintiff on June 10, 2011. AR 53
(ECF No. 12-10 at 85). The doctor noted thlaintiff had a speech impediment and spoke
slowly with long periods of silece. AR 540 (ECF No. 12-10 at 88lis affect was anxious anc
his mood depressed. AR 541(ECF No. 12-10 at 89).Eargle’s diagnosis was mood disorde
NOS, back pain, and severe psychosocial siresAR 542 (ECF No. 12-10 at 90). She foun
mild impairments in performance of complex aledailed tasks, interaction with supervisors,
coworkers and others, and no impairment inglormance of simple and repetitive tasks,
understanding, implementing and rememberistyuctions without sgcial or additional
guidance, responding approprigte typical and novel workituations, and responding

appropriately to situations involwj urgency or safetyld. Plaintiff's ability to complete a
6
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normal workweek and to maintain regular attence without interruption from a psychiatric
condition was mildly impaired, due both to ma®anptoms and substance use. AR 543 (EC
No. 12-10 at 91).

The ALJ gave “moderate” weight to this opinioverall. He rejected Dr. Eargle’s findir
of mild impairment in ability to maintain workchedules without interption, as inconsistent
with evidence that plaintiff halkdeld several jobs for long periodétime and had worked after
his alleged onset date. AR 18 (ECF No. 12-3 af 19).

c. Dr. Ona Stiles, Ph.D.

Dr. Stiles performed a psychological exaatian of plaintiff on June 29, 2012 at the
request of the Agency. AR 1115 (ECF No. 13-49t The plaintiff waviewed as a reliable
historian, and he reported mentaaltle symptoms of bipolar disordand learning disability. Id
Plaintiff reported that he contied to have mood swings on a daily basis, but with medicatig
(Depakote) they were in the moderate rangR. 1116 (ECF No. 13-1 at 50). Plaintiff professg
to be independent in activities of daily Ing including preparing meals, doing light household
chores, and making change at the store, goattedly spent his daygoing to Loaves and
Fishes to shower and eat lunctAR 1117 (ECF 13-1 at 51).

Plaintiff “presented in aanxious manner,” had some difficulty breathing, and
demonstrated a significant speech impairmedt. His stuttering “worsened significantly with
anxiety.” AR 1118 (ECF 13-1 at 52). His aiien, concentration antiemory for recently
learned information was fair due to anxiety, argldbility for abstraction was fair to poor. Id.
His test results were averafype perceptual reasoning, lowerage for processing speed and
borderline for verbal comprehension and wogkmemory._Id. His memory impairments may|
have been impacted by his high level of arnkieAR 1119 (ECF No. 13-1 at 53). He showed

moderate difficulty with sustained attentiand mental tracking. Id. Dr. Stiles diagnosed

® Plaintiff's earning recosishowed his annual incorteerange between $12,000 and $19,00(
through 2007, dropping to $11,707 in 2008, to $386.@D0H, the year of his accident, and
$942.82 in 2010. AR 219-220 (ECF No. 12-6 at 20-21xinBff's stated date of disability onsé
was March 5, 2009. In addition, plaintiff testifiedtila¢ hearing that he last worked in 2010. A
38 (ECF No. 12-3 at 39). The ALJ expresslyrfduhat plaintiff's work activity after March 5,
2009 did not rise to the level &ubstantial gainful activity.”AR 13 (ECF No. 12-3 at 14).

7
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plaintiff with bipolar disorderstuttering, learning disord®&OS, and anxiety disorder NOS
(possible panic disorder); assigree@Global Assessment of Functioning (GABgore of 48; and
gave a prognosis of “fair with agprehensive treatment.”_Id.

In her functional assessment Dr. Stilesnd, based on her observations, significant
anxiety which was “likely to ginificantly impair eeryday functioning.”AR 1120 (ECF 13-1 at
54). With regard to cognitive functioning she found plaintiff is “likely to have moderate
impairment in verbal comprehension and iniretey some new information,” and that “[h]is

significant level of anxiety may also impair his cognitive abilities.” Id. As to work related

abilities, Dr. Stiles found plaintiff could undensth remember and carry out simple instructions

but he had moderate difficulty maintaining atten and concentratidior the duration of the
evaluation “due to stress,” and would be k& have “moderate to significant difficulty
adapting to changes in routine work-related sg#ti and “moderate impairment in his ability tc

interact with the public supesors, and coworkers.” 1d.

The ALJ stated that he gave Dr. Stiles’ropn “substantial” weighbecause it was basegd

on multiple psychometric tests and an in-depthyamabf plaintiff's psychiatric history. AR 17;
18 (ECF No. 12-3 at 18-19).

d. State Agency Reviewers

The ALJ considered the medical souraesnents of two non-examining psychologica

consultants, S. Regan, M.D. abdvid E. Gross, M.D. In a report dated July 3, 2012, Dr. Repan

rated plaintiff's primary affective disorder,cndary anxiety disorder, and co-occurring learnjng

disorder all as “severe.” He opohéhat plaintiff had mild restrton of daily activities, moderate

difficulties in maintaining social functioningnd moderate restrictions in maintaining

® The Ninth Circuit has defined a GAF sears a “rough estimate” of an individual’s
psychological, social and occupational functimpiused to reflect the individual’s need for
treatment._Garrison v. Colvin, 759 F.3d 99603 n.4 (9th Cir. 2014) (quoting Vargas v.
Lambert, 159 F.3d 1161, 1164 (9th Cir. 1998)). A GAF score of 41-50 describes “serious
symptoms” or “any serious impairment in sicoccupational or soal functioning,” while

scores of 51-60 describe “moderate symptonid.” Because GAF scores “are typically assessed

in controlled, clinical sets thamay differ from work environments in important respects,” the)
are not determinative of disability. However, ttag “a useful measurement” of functioning.

8
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concentration, persistence, @ge. AR 101 (ECF No. 12-4 at 39)r. Regan specifically found
that plaintiff was moderately limited in his abylto: maintain attention and concentration for
extended periods; complete a normal workdagt workweek without interruptions from
psychologically based symptoms and to perfatra consistent pace without an unreasonable
number and length of rest periods; get along witvorkers or peers without distracting them
exhibiting behavior extremes; maintain sociapypropriate behavi@and adhere to basic
standards of neatness and cleaninasd respond appropriately to changes in the work setti
It was also Dr. Regan’s opinionahplaintiff was markedly impeed in his ability to: understang
remember, and carry out detaili@dtructions; and interact witime public. AR 84-85 (ECF No.
12-4 at 18-19). Dr. Gross affirmecdette findings on Octob@®, 2012. AR 126-129, 146-149
(ECF No. 12-4 at 60-63, 80-83).

The ALJ gave great weight to these répoon grounds they were based on a thoroug}
review of the file and the reviewing doctavere “familiar with the Social Security
Administration’s disability programs and thein@entiary requirements.” AR 19-20 (ECF No.
12-3 at 20-21).

2. Discussion

The ALJ found, presumably based on the enak of plaintiff's physical impairments,
that plaintiff has the residual functional capacity&sform light work. In light of plaintiff's
mental impairments, three limitations were addbd:light work must be simple and unskilled
work; it must involve little (or few) changes to the work routine; and must involve only limit
public contact. AR 15 (ECF No. 12-3 at 22)seq. Relying othe Medical-Vocational
Guidelines (commonly known as “the Grids”) ratlthan vocational expert testimony, the ALJ
then found that such jobs exist in signifitanmbers in the economy. AR 21-23 (ECF No. E(
No. 12-3 at 22-24Y. He therefore concludedathplaintiff is not disate#d within the meaning of
the Act. AR 23 (ECF No. 12-3 at 24).

i

" See Hoopai v. Astrue, 499 F.3d 1071 (9th Cir. 2007).
9
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Plaintiff contends that the RFC fails to captaignificant findingsf Dr. Stiles and the
reviewing psychological consultants, whose amisithe ALJ purported to accord “substantial
and “great” weight, respectivelyThe Commissioner argues tllag limitations found by those
doctors are expressly and adequately accomtadds the RFC. The Commissioner is correg

that the limitations incorporatedto the RFC respond directly tmdings of Drs. Stiles, Regan

—

and Gross regarding plaintiff's impaired abilittesfollow detailed or complex instructions, adapt

to routine changes in the enviroant, and interact with the puhblitdiowever, plaintiff is correct
that the RFC nonetheless fails to fully accdontDr. Stiles’ findings regarding the severe
impacts of stress on pfdiff's functioning.

Social Security Ruling (“SSR85-15 addresses the impact of work-related mental

limitations. It provides imelevant part as follows:

The basic mental demands of catipve, remunerative, unskilled
work include the abilitiesah a sustained basis) to understand,
carry out, and remember simple instructions; to respond
appropriately to supervision, cowars, and usual work situations;
and to deal with changes in autine work setting. A substantial
loss of ability to meetany of these basic work-related activities
would severely limit the potenti@iccupational base. This, in turn,
would justify a finding of disability because even favorable age,
education, or work experience will not offset such a severely
limited occupational base.

SSR 85-15 (emphases added). While SSRs doanot the “force of lav,” they are binding on
ALJs nonetheless. Bray v. Comm'r of S8ec. Admin., 554 F.3d 1219, 1224 (9th Cir. 2009).

The Ninth Circuit gives them deference so longhay do not produce “a result inconsistent wj

the statute and regulationsBunnell v. Sullivan, 947 F.2d 341, 346 n.3 (9th Cir. 1991).

Although the RFC at issue here accountgpfamtiff's functional inability to follow
detailed or complex instructions, to adapt easilghanges in the environment, and to interact
with the public, it does not account for Dr. Stilesiding that plaintiff's amaty is likely to also
impair his ability to interaatvith supervisors and coworkers. AR 1120 (ECF No. 13-1 at 54)
Without that ability, plaintiff cannot perform even light work. SSR 85-15.

Dr. Stiles’ opinion, which the ALJ found wasititled to significant weight, addressed

numerous ways in which pldiff's anxiety rendered him acutesusceptible to stress and
10
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impaired in his psychological/behavioral faiening, cognitive functioning, and work-related
abilities. AR 1120 (ECF No. 13-1 at 54). S8R 15 requires speciabnsideration of these

factors:

The reaction to the demands ofork (stress) is highly
individualized, and mental illness is characterized by adverse
responses to seemingly trivial circumstances. The mentally
impaired may cease to function effectively when facing such
demands as getting to workgrdarly, having their performance
supervised, and remaining in thrkplace for a full day. A person
may become panicked and devepgpitations, shortness of breath,
or feel faint while riding in an elevator . . . Thus, the mentally
impaired may have difficulty meeting the requirement of even so-
called “low stress” jobs.

Because response to the demands of work is highly individualized,
the skill level of a position is not necessarily related to the difficulty
an individual will have in meetinthe demands of the job. . . . Any
impairment-related limitations created by an individual’'s response
to demands of work, however, stube reflected in the RFC
assessment.

SSR 85-15.
The Commissioner relies on Stubbs-DanielgoAstrue, 539 F.3d 1169 (9th Cir. 2008)

for the proposition that merefynoderate” mental health impanents do not require a more

restrictive RFC. The court finds Stubbs-Daniels@pposite here. That case dealt with the

degree to which moderate limitations in pace viecerporated into the ALJ’'s RFC. On the fa
of the case, the court found that the ALJ adegjya&aptured the claimant’s pace limitations
because the RFC was consistent with the resinistidentified in the medical testimony. Stubl
Danielson, 539 F.3d at 1174. Here, in contrast, the ALJ failed to account for identified
limitations in plaintiff's ability to handle the deands of unskilled worlparticularly in the

I

8 Plaintiff also argues thatehALJ failed to consider the digpancy between impairments fou
by Drs. Stiles, Regan and Gross and the spediiicies necessary for unskilled work accordin
to the Program Operations Manual System (V8D) at DI125020.010B(3). POMS is the SSA’
“internal agency document used by employegwéaess claims.” Carillo-Yeras v. Astrue, 671
F.3d 731, 735 (9th Cir. 2011). While the POMS rhayentitled to respect where it persuasive
interprets an ambiguouwsgulation, it does not impose judidjaenforceable dugs on the ALJ.

See id. Accordingly, the court find® error in the ALJ’s failure texpressly consider the factors

identified by DI25020.010B(3).
11
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context of interaction with supervisors and coworkers per Dr. Stiles.

For the reasons explained above, the courtlcaoles that the ALJ erred in failing to
capture the limitations found by medical sourcesdreectly found were eitled to “substantial”
and “great” weight.

B. The ALJ's Credibility Determinations

1. Plaintiff's Testimony

At the time of his testimony, Mr. Hicks wasmeless and living in a tent. AR 36 (ECF
No. 12-3 at 37). He testifieddahhe had lived in an apartnenith his girlfriend three years
previously. At that time, he dinot change bed linens; he put his laundry in the washer and
but his girlfriend carried it to #hlaundry room; he didn’t vacuum, mop or clean the bathroon
AR 39-40 (ECF No. 12-3 at 40-41). Plainpifepared perhaps 3 meals per week, and did no
shop by himself. AR 40 (ECF No. 12-3 at 41).

Plaintiff testified that hetéends church almost every SugdaR 40-41 (ECF No. 12-3 §
40-41). He goes out to a moviedwo three times a year. AR 41 (ECF. No 12-3 at 40). He

walks for around %2 hour to 45 minutes for exercise then he has to rest. Id. He has a single

male friend, who visits him at the campsite wheedives. Sometimes they take the bus or th
light rail to visit parksor go out to eat. AR 4ECF No. 12-3 at 42).

Because plaintiff's physical impairments are abissue here, the court omits summary
plaintiff's testimony about his physitpain, other than to noteatthis testimony is generally
consistent with plaintiff's reports to the variodsctors who examined him. He stated that he
doesn’t know if he could work an 8 hour dayhasusually lies down for about 5 hours during
middle of each day. AR 54-F&CF No. 12-3 at 55-56).

Regarding his mental health, plaintiff testd that he experiencegvere mood swings

that are a problem for him “every minuteAR 56-57 (ECF No. 12-3 at 57-58). Medication

(Depakote) helps “to an extenhut plaintiff experiences dailjmood swings even on medicatiop.

® The same analysis applies to the ALJ’s failto account for plaintiff's impaired ability to
complete a normal workday/work week withanierruptions fronpsychologically-based
symptoms; get along with coworkers without distirag them or exhibitig behavior extremes;
etc. as found by Drs. Regan and Gross.
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Id. Plaintiff's chronic physicabain makes it harder to control his mood. AR 57-58 (ECF No.

3 at 58-59). The mood swings make it difficulinteract with other people. AR 59 (ECF No.
12-3 at 60). Plaintiff @periences anxiety “quiteften,” and experiences pedic panic attacks in
which he feels like the walls are closing in on hiAR 59-60 (ECF No. 12-3 at 60-61). The Iq
such panic attack sent himttee hospital. AR 59-61 (ECF N#2-3 at 60-62). Alcohol and dru
abuse have been serious problems in the lpatsplaintiff was currently sober. AR 45-46, 57
(ECF No. 12-3 at 46-47, 58).

Plaintiff testified that if hdnad a job that required little inrgection with other people, suc
as envelope stuffing, he would still have troudnbel make frequent mistakes because he tend
lose concentration frequenthAR 62 (ECF No. 12-3 at 63).

2. Third Party Witness Statements

Both plaintiff's mother and plaintiff's fatr provided third-paytwitness statements.

William Hicks, Sr. reports that his son canamstl long because of “constant bending to pick up

bottles and cans,” AR 295 (ECF No. 12-7 at,@ns barely enough to live from collecting
recyclables, stands only minuiasa time, and doesn't sleep wedlle to pain. AR 296 (ECF No
12-7 at 67). He can prepare simple mékéssandwiches but eats from food lines more
regularly. AR 297 (ECF No. 12-7 at 68). He sladean his clothes but it is difficult for him
because of problems bending. Id. He can’'t viatkmore than 20 minutes and then must rest
AR 300 (ECF No. 12-7 at 71). He can use puttdasportation without asstance but he doesn
drive. AR 298 (ECF No. 12-7 at 69). Heops occasionally at the dollar store using his
recycling money, but he can’t pay his own bills or use a check hook. Id. He showers and
clothes once a week and occasionally visitsciramunity center and other locations, but with
his back problem it has been almost impossible for him to relax and enjoy life. AR 299 (E(
12-7 at 70). Itis hard for him to talk withhatrs. AR 300 (ECF No. 12-at 71). He gets along
“average” with authority figures bie cannot handle stress or changeroutine at all. AR 301
(ECF No. 12-7 at 72).

Priscilla Hicks reported her son has intensa,@0 has trouble sleeping and stays off |

feet as much as he can. AR 349-350 (ECF No. 42120-121). He can see to his personal d
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AR 350 (ECF No. 12-7 at 121). He must be gimetes and have alarms set to remind him tg
take his medication. AR 351 (ECF No. 12-7 a2)12He can prepare sandwiches and soups |
does not do household chores. He can walk up to 30 minutes before needing to rest, and
use public transportation, but he doesn’t driddk 352 (ECF No. 12-7 at 123). He can pay hi
bills but does not do any banking. Id. He watches TV but not often, because he can’t foct
loses interest quickly. AR 353 (B No. 1207 at 124). He staystouch with his family through
telephone calls and emails weeklgl. He gets along with aubrity figures but does not handlg
stress or changes in routine at all, andtten feels like someone fsllowing him. AR 355
(ECF No. 12-7 at 126). In summary, she repthrds he has a hard time remembering things |
has to do, is easily distracteddacan’t stand for long periods of time or bend too far because
pain. AR 356 (ECF No. 23-7 at 127).
3. The ALJ’s Findings

The ALJ found that plaintiff's “statemestoncerning the intensity, persistence and
limiting effects of [his] symptoms are not entireedible. . .” AR 20 (ECF No. 12-3 at 21).
First, the ALJ noted that plaintiff's activities d&ily living are inconsistent with his complaints
of disabling symptoms. SecondetALJ stated that plaintiff lthexperienced “other non-medic
problems” such as a romantic breakup in 2010, whigjgested that at ledsbme” of plaintiff's
problems could be situational and not medidédl. The ALJ found that both plaintiff's

statements and the third party statements werecheadliible” overall “in lIght of the discrepancie

between [plaintiff's] assertions and the infotroa contained in the docwntary reports and the

reports of the treating and examining practitiorietd. Finally, plaintiff's demeanor while
testifying at the hearing was also founde “generally unpersuasive.” 1.

The ALJ provided additional grounds for disctng the third-party reports. First, the
ALJ stated that their accuracy was questionabtabse plaintiff's parents are not trained to m
exacting observations of medical signs and symptoSecond, he stated that the third party

evidence “also likely reflects thdaimant’s symptomatological eggerations.”_Id. Third, the

19 The ALJ specifically noted that his observatabout demeanor was not determinative of t
credibility determination._Id.
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parents were likely biased by the#lationship to plaintiff._ld.Finally and mosimportantly, the
ALJ stated without elaborationghthe third party statemerdge not consistent with “the
opinions and observations by medidattors in this case.” Id.
4. Discussion
Having found that plaintiff'snedically determinable impairments could reasonably bg
expected to cause the alleged symptoms, AREZEIF No. 12-3 at 21}he ALJ was required to
articulate “specific, clear,yal convincing reasons” for rejeg plaintiff's testimony about the

severity of his symptoms. Garrison v.1@o, 759 F.3d 995, 1014-15 (9th Cir. 2014). The

decision here fails to safysthat standard.

First, the ALJ’s decision fails the specificiyd clarity standard because the court can
determine what parts of plaintiff's testimony wagcted. Plaintiff testified about the severity
and limiting effects of his physical problems antjsctive pain, and alsbout the severity and
limiting effects of his bipolar disorder and relt®ood swings and anxietyt is impossible to
determine what specific testimony regardingiypyoms was rejected, on what grounds. In
discussing the inconsistencies he perceiveddmmtvplaintiff's testimony and his activities of
daily living, the ALJ focused primarily on physicaliadies such as bending to pick up bottles
and cans. AR 20 (ECF No. 12-3 at 21). Ipegrs, but is impossibito determine with
confidence, that the ALJ wasiarily rejecting the plaintiffs testimony regarding his physical
capacity to sustain any kind wiork over an 8-hours day.

The ALJ also cites evidence that plaintifatks with others aauple times a week” and
“gets along well with authority figess” as inconsistent with hisasins about the severity of his
symptoms._Id. The ALJ does not indicate holkitg with other peopl@ couple of times a
week is inconsistent withng of plaintiff's testimony aboutis mental health symptoms,
including daily mood swings, anxiety, and panic atsacklo such inconsistency is apparent to
undersigned. It is also far from obvious thati#fis indication on a questionnaire that he ge

along well with authority figures, AR 311 (ECF Ni2-7 at 82) (cited by ALJ as Exhibit 9E20)

" Question: “How well do you get along with autitpfigures? (For example, police, bosses,
landlords or teachers.)Answer: “Well.” Id.
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is inconsistent witlany of his testimony about the seatepf his anxiety and mood swings.

The ALJ’'s own speculation about the impact of plaintiff's 2010 brgaith his fiancé
on the severity of his symptonmsunsupported by any citationttte medical record, and is not
compelled by common sense. While changeslatioamship status can droften do affect mood
the ALJ does not explain why he thought situatidaetors were determative of plaintiff's
“difficulties” at the time of the hearing in 2013.

As to both plaintiff's own testimony and the@tments of his parents, the ALJ asserte
there was inconsistency withnformation contained in the docemtary reports and the reportg
of the treating and examininggutitioners.” AR 20 (ECF No. 12-3 at 21). The ALJ does not
however, identify any specific medical reports ttaflict with sgecific portions of the testimon

or the third party reports. This is errd@ee Brown-Hunter v. Colvin, 798 F.3d 749, 755-56 (9

Cir. 2015) (finding error where Alailed to specifically identifywhich of plaintiff's testimonial
statements he found to be non-credible, and raamclusory finding of inconsistency with th
RFC).

The ALJ’s other reasons for rejecting theguds’ statements are generic: parents are
likely biased in favor of their children, and likely to endaifseir childrens exaggerated

subjective claims. The ALJ is required to pravapecific reasons, germane to each witness,

disregarding lay observation evidence. Nguyen v. Chater, 100 F.3d 1462, 1467 (9th Cir. 1
The ALJ did not do so here. Moreover, the pardatX of medical training is what makes the
lay witnesses, but it does natdermine their credibility as twwhat they have personally
observed. And as with plaintiff's testimonyetALJ’s assertion of inconsistency with the
medical record is not supported &Giyations to that record, ather specification that would
permit review of the sserted inconsistency.

For all these reasons, the ALJ erred in agsgse credibility ofplaintiff and the third-
party statements.

VII.  CONCLUSION

For the reasons set forth abovie]S HEREBY ORDERED that:

1. Plaintiff's motion for summaryydgment (ECF No. 18) is GRANTED;
16
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2. The Commissioner’s cross-motion for sumynadgment (ECF No. 27) is DENIED;
3. This matter is remanded to the ALJ for further proceedings consistent with this orde

4. The Clerk of the Court shall enter judgméor plaintiff and close this case.

DATED: September 26, 2016 _ -~
Mrz——— &[“4-4—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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