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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DUANE BEECHAM, KIMBERLY No. 2:15-cv-01022-KIJM-EFB
BEECHAM, S.Y.B., a minor by and through
her co-guardians ad litem DUANE
BEECHAM and KIMBERLY BEECHAM;
OLIVER VERGARA, JENNIFER
VERGARA, E.V., a mnor by and through his
co-guardians ad litem OLIVER VERGARA
and JENNIFER VERGARA; and M.B., a
minor by and through his guardian ad litem
MANOJ THOTTASSERI,

Plaintiffs,

V.

ROSEVILLE CITY SCHOOL DISTRICT,
THERESA VAN WAGNER, GEORGE
ROOI1<S, JERROLD JORGENSEN and DOES
1-30,

Defendants.

! The Ninth Circuit provides “[plainffs] should be givern opportunity through
discovery to identify [] unknown dendants™ “in circumstances . :where the identity of the
alleged defendant[] [is] ngt known prior to the filng of a complaint.” Wakefield v. Thompsor
177 F.3d 1160, 1163 (9th Cir. 1999) (quot@djespie v. Civiletti 629 F.2d 637, 642 (9th Cir.
1980)) (modifications in original). Plaintiff sautioned that such defendants will be dismissg
where “it is clear that discovery would not uncotee identities, or that the complaint would |
dismissed on other grounds.ltl. (quotingGillespie,629 F.2d at 642). Federal Rule of Civil
Procedure 4(m), as recently amended, providedismissal of defendants not served within 9
days of filing of the complaint unless plaintiff shows good ca$se Glass v. Fielddlo. 1:09-
cv-00098-OWW-SMS PC, 2011 U.S. DIBEXIS 97604 (E.D. Cal. Aug. 31, 2011jard Drive
Prods. v. DoesNo. C 11-01567 LB, 2011 U.S. Dist. LEXIS 109837, at *2—4 (N.D. Cal. Sep
2011).

1

. 142

d

[&)

27,

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2015cv01022/281228/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv01022/281228/142/
https://dockets.justia.com/

© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

After three school-aged children werag#d in Theresa Van Wagner’s special
education classroom in September 2013, she allegedly subjected them to physical, verbal
emotional abuse. The children’s parents, prdiceeon behalf of thembees and their children,
bring suit against defendants Van Wagner, RilseCity School District, and two District
officials. Defendants here move to excludeiasmely the rebuttal repodf plaintiffs’ expert
witness, Dr. Helena Huckabee. Defs.” Mexclude, ECF No. 84. For the reasons explained
below, the court DENIES the motion to excluddath conditions to offset any prejudice.

l. BACKGROUND

Plaintiffs filed the complaint on May 12, 2015, and an amended complaint or
November 30, 2015. Compl., ECF No. 1; £As. Compl., ECF No. 30. The court’s
scheduling order set the followingadlines relevant here: expwitness disclosures due by
March 9, 2017; supplemental expert disclosultes by March 30, 2017; close of expert discoy
by May 1, 2017; and dispositive motions heard by June 23, 2017. Scheduling Order, ECH
27.

On March 9, 2017, plaintiffs timely diksed expert withesses and served on
defendants Dr. Helena Huckabee’'sialiexpert report (“Huckabee 1")SeePIs.’ Initial
Disclosure, ECF No. 65; Huckabee | RepB&F No. 71-2 (filed under seal). That day,
defendants timely disclosed their expert witness®l filed and served on plaintiffs Dr. Bryna
Siegel's initial expert report (“Siegel I")SeeDistrict’s Initial Disclosue, ECF No. 64; Siegel |
Report, ECF No. 64-2.

On March 30, 2017, defendants timely diseld Siegel’s rebuttal report (“Siege
II"). SeeDistrict’'s Suppl. Distosure, ECF No. 74d. Ex. A (Siegel Il Report). On April 18,
plaintiffs served on defendants Huckabee’s fdeamental expert report” (“Huckabee 117).

Pls. Suppl. Disclosure, ECF No. 8@n April 25, 2017, defendants deposed HuckalSee
Opp’n to Mot. Exclude, ECF No. 106.

? Service is undisputed htugh plaintiffs have not fileHuckabee Il on the docket.
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On May 5, 2017, after the close of expert discovery, defendants moved to exclude

14

Huckabee’s second “supplementalpogt as untimely. Defs.” Mot. Exclude. Plaintiffs oppose

Opp’n to Mot. Exclude, and defendants fiedeply, Reply to Mot. Exclude, ECF No. 118.

Plaintiffs also filed a cross-motion to fully excki®iegel as a witness, which they argued wou
moot defendants’ motion to exclude Huckabeespomse to the Siegel reports. ECF No. 104
hearing was held on both motions on July2084,7, at which Justin Young and Todd Boley

appeared for plaintiffs, Natasha Langenfapgpheared for Van Wagner, and Carol Wieckowski

da

d

and Cathleen Fralick appeared for the District defendants. Hr'g Mins., ECF No. 134. At hearing

and for the reasons stated on the record, the deuared plaintiffs’ motion to exclude Siegetl.
This order resolves defendants’ mottorexclude Huckabee’s second report.
. STANDARD

Federal Rule of Civil Procedure 26(a)®)(equires a party to disclose the

identity of any expert witness it may usdr&l accompanied by a written report prepared and

signed by the witness. “A party must make thdiselosures at the timesd in the sequence that

the court orders.” Fed. R. Civ. P. 26(a)(2)(Bsent a stipulation or court order, however,
initial expert disclosures are due at least nimetys before trial, and rebuttal expert disclosurgs
are due within thirty days after the disclosurehaf evidence that expestassigned to rebut.
Fed. R. Civ. P. 26(a)(2)(D)(i)—(ii).

“Rule 37(c)(1) gives teeth to these reqments by forbidding the use at trial of
any information required to be disclosed bydr26(a) that is ngbroperly disclosed.”Yeti by
Molly, Ltd. v. Deckers Outdoor Cor®59 F.3d 1101, 1106 (9th Cir. 2001). It provides:

If a party fails to provide information or identify a withess as
required byRule 26(a) or (e)the party is not allowed to use that

information or witness to suppgvidence on a motion, at a hearing,

or at a trial, unless the failure was substantially justified or is
harmless.

Fed. R. Civ. P. 37(c)(1)The burden is on the party facisgnctions to prove its failure to

comply with Rule 26 was either justified or harmle$srres v. City of L.A548 F.3d 1197, 121

W

(9th Cir. 2008) (citingreti 259 F.3d at 1107). “Yet evidenceeplusion is, or at least can be, 3

‘harsh[ ]’ sanction.”R & R Sails, Inc. v. Ins. Co. of R&73 F.3d 1240, 1247 (9th Cir. 2012)
3
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(quotingYeti 259 F.3d at 1106). In addition to or insteddhis sanction, the court, on motion
and after giving an opportunity to be ha&aamay impose other corrective measures.
Fed. R. Civ. P. 37(c)(1)(A)—(C).
1. DISCUSSION

The court initially discuses whether Huckabee’s sed report was untimely and
finding that it was, then determinefether exclusion is warranted.

A Rule 26

Although the parties dispute the disclosuradime for rebuttateports, plaintiffs’

submission of Huckabee’s second repors edie by either party’s account.

1. Initial Scheduling Order

The court first determines whether tisclosure of Huckabee’s supplemental
expert report was untimely under the schedulirggrand finds it was. The scheduling order
provides in relevant part:

By March 30, 2017, any party whoewiously disclosed expert

witnesses may submit a supplemental lisexjpert withesses who

will express an opinion on a subject covered by an expert

designated by aadverse party, if the party supplementing an expert

witness designation has noteviously retained an expert to testify

on that subject. The supplental designation shall be

accompaniedby a written report, which shall also comply with the

conditions stated above.
Scheduling Order at 3. The sduing order thus sets March 3M17, as the last date for the
submission of rebuttal reports. As explainedrieater detail below, Huckabee Il provides
opinions on subjects “covered By expert designated by adverse party,” namely Siegel’s
initial report. So the March 30 date applte plaintiffs’ “supplemental” expert repdrtWith
reference to the date establidh®y the scheduling orddhen, plaintiffs’ dsclosure on April 18,

2017 was eighteen days late.

3 Although styled as a “supplemtal” report, plaintiffs do not argue Huckabee Il is a
report disclosed under Rule 26(e) (“SuppletmgnDisclosures and Responses”). Thus,
Huckabee Il was due by the date prescribed by R&(a) (disclosures due based on court’s o
or else default deadlines).
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Plaintiffs argue the scheduling order’s deadline does not apply to Huckabee’
second report because the MaBfhdeadline concerning supplemaneports applies only whet
a party is adding an exgtevitness that the parhas not retained previously to testify on that
subject. Opp’n to Mot. Exclude at 2. Piaiffs also argue thecheduling order does not
supersede Rule 26’s default deadlines witheesip the submission oébuttal reportsld. The
court need not resolve this issue because, aaiaggdl below, Huckabee Il was late in any eve

2. Rule 26(a)(2)(C)

Even if the scheduling order did not appplaintiffs’ rebuttal report is late under
the Federal Rules’ default dates. Rule 26 estaddishat absent other direction from the court
rebuttal report shall be filed “withiBO days after the disclosure” thfe evidence that the expert
assigned to rebut. Fed. R. Civ.28(a)(2)(C). At the latest, theplaintiffs’ rebuttal disclosures
were due by April 8, 2017, thirty days from tingial disclosures maden March 9, 2017. Even
under the Federal Rules’ default dates, thennptes’ submission on April 18 was ten days lat

Under either the schedulirmyder or Rule 26’s defdétudeadlines, plaintiffs’

=]

S

11°}

submission of their rebuttal repsnvas untimely. The court next determines whether to exclude

plaintiffs’ untimely report under Rule 37.
B. Rule 37

As explained above, an untimely disclosureler Rule 26 shall be excluded unc
Rule 37 “unless the failure sibstantially justifid or is harmless.Fed. R. Civ. P. 37(c)(1).
Plaintiffs argue their untimely disclosure weamless. Opp’n to Mot. Exclude at 6. To
determine whether it was harmless, the courtidens the following facta: “(1) prejudice or
surprise to the party against whom the evidenoéfésed; (2) the ability othat party to cure the
prejudice; (3) the likelihood of disruption of ttréal; and (4) bad faith or willfulness involved ir
not timely disclosing the evidencel’anard Toys Ltd. v. Novelty, In@75 F. App’'x 705, 713
(9th Cir. 2010) (citingdavid v. Caterpillar, Inc.324 F.3d 851, 857 (7th Cir. 2003)). The cour

considers each factor in turn.

ler
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1. Prejudice

Defendants assert plaintiffs gainaa unfair advantage by rebutting both
defendants’ original and rebuttajpiets. Defs.” Mot. Exclude &, Reply to Mot. Exclude at 5.
Generally, “where one party’s expert has thedb of reviewing an opposing party’s expert

report before having to prepare his or her own, there necessamigjuslice—the latter expert is

not going to be able to expunge from his mind thlaich he learned from the other, and it would

be impossible to say that what harleed did not influece his opinions.”Lefay v. Lefay
1:13-cv—01362 AWI MJS HC, 2014 WL 64737256 (E.D. Cal. Nov. 18, 2014aff'd, 673

F. App’x 722 (9th Cir. 2016) (citinglogan v. Robinsqri:03-CV-06408-LJO WMW, 2007 WL
1452790 (E.D. Cal. May 15, 2007)).

The form of prejudice described liefayoccurred here. Huckabee Il makes fol
general assertions respondindtiah Siegel | and Siegel Il amacludes individualized seconda
reports of each of the three child plaintiffSeeHuckabee Il Report. Huckabee Il contains dire
references to Siegel 1ISee, e.gHuckabee Il Report at 2 (quog Siegel 1l Report at 14). And
Huckabee Il directly responds to ambuts the substance of Siegel 8ee, e.g.Huckabee Il
Report at 2 (responding to SiegeRéport at 14). Because Huckabee Il responds to both S
| and Siegel Il, the court conales plaintiffs obtained an unfaidvantage through their delay.
Defendants were prejudiced by plaffsti untimely supplemental report.

2. Ability to Cure

Generally, the opportunity to depose a wis regarding an untimely disclosure
may sufficiently cure any prejudice that occurr&ke, e.glLefay 2014 WL 6473725, at *7
(declining to exclude defendants’ untimely emtpeports so long as the experts were made
available for deposition). Hadahtiffs’ expert responded only ttefendants’ initial report, and
thereby caused delay but no tactical advantalgetiffs could fairlyrely on defendants’
deposition of Huckabee as a cure for their late disclossee, e.g Amos v. Makita U.S.A., Inc.
2011 WL 43092, at *4 (D. Nev. 201 Wr{timely disclosure of defends expert initial report,
which did not rebut the other parties’ exgertould be cured by deposition and additional

discovery).

-
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But the case law does not identify additional deposition time as a cure for the
of prejudice that occurred here, where paety unfairly rebuts a rebuttal. Lefay, for example,
although the court permitted additional depositionuce for the government’s untimely expert
report, the court specifadly relied on the government’s swadeclaration that its expert did not
rely on or even consider the other party’sely reports. 2014 WL 6473725, at *6. Plaintiffs’
most similar casezalentine v. Holland Am. Line-Westours, |[radso suggests an additional
deposition is not enough. 333%upp. 2d 991, 994 (W.D. Wash. 2004).Galenting the court
considered a plaintiff's untimely initial expedport, which defendants argued gave plaintiff a
tactical advantage because the ekpaw defendants’ report firstd. at 994. The expert
discovery deadline and disposéimotion deadline had passdd. The court found any
prejudice could be cured by extending the discovery deadline to permit additional depositi
plaintiff’'s expert but also by permitting defendatime to file a Rule 60 motion revisiting the
court’s forthcoming summaryggment order, if warrantday the additional depositiord. at
994-95.

Here, in the interest of tailoring a cure that fits the facts of this case, the cour
follows but modifies the roadmap providedGalentine Like in that casedelay likely caused &
tactical advantage, and the expert discovarydispositive motion deadlines have both pa&sel
Also as inGalentine the party challenging the untimely report did not depose the expert on
untimely disclosure prior to the close of discovedy at 944; at hearing, defense counsel
explained they deposed Huckabee on her first busewdnd report, which they had received ¢
days before her deposition.

Accordingly, the court will order as followdFirst, the expert discovery deadline
will be extended for the limited purpose of allowing defendants to fully depose Huckabee q
second report. Second, if defendants chooseposgeHuckabee again, it will be at plaintiffs’

expense.See Semtech Corp. v. Royal Ins. Co. of 2005 WL 6192906 (C.D. Cal. 2005)

* The court recently extended the dispositiveiamhearing deadline to permit the parties

to fully meet and confer before renewing or iten§ motions for summary judgment, with filing
now due by September 22, 201SeeECF Nos. 139, 141.
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(permitting more time for deposition, to be paid for by untimely party). Moreover, if Hucka
deposition alters the landscape on summary judgrdefendants will have the option of filing
Rule 60 motion asking the court to revisit summadgment if appropriate. While the court h3
considered the alternative ofdering redaction of Huckabeett delete material addressing

Siegel Il, the parties could nagree on redaction, and theuddfinds such an approach

impractical. SeeECF No. 135 (explaining results of meatlaconfer efforts). The measures the

court will order address the circumstances presented by Huckabee II.

3. Likelihood of Disruption of Trial

Given the court’s plan, the untimedybmission of Huckabee’s supplemental
rebuttal report create® issue of disruption at trial. Expeliscovery will stayclosed but for the
limited extension, and the court will proceeddsolve summary judgment based on the amer
dispositive motion schedulé&seeECF Nos. 139, 141. In any event, defendants’ challenge
involves only plaintiffs’ rebuttal i@ort and not the complete exdls of plaintiffs’ expert from
trial. Because this plan is unlikely to delay or disrupt the case’s schedule, this factor favor
inclusion.

4. Bad Faith

The untimely submission of Huckabee’buéal report does not appear to have
been committed in bad faith. Plaintiffs ddwad faith, and defendants do not asser$&eOpp’'n
to Mot. Exclude at 6; Reply to Mot. Exclud&oreover, plaintiffs’ explanation for their delay,
although not rising to the level tdubstantial justification” undeRule 37, supports plaintiffs’
assertion of good faith. Plaiffs say they were surprised Byegel’s opinions that minor
plaintiff S.Y.B. does not suffer from autism, whiplaintiffs did not believe was a question in
this case. Opp’n to Mot. Exclude at 3. Apgatly scrambling to rgmnd, plaintiffs’ counsel
worked to get Huckabee the same video aration of S.Y.B. upon which Siegel relietd.;
Boley Decl. 1 3, ECF No. 106-1. Riéffs’ surprise provides at #&st a plausible explanation fo
the untimely disclosure outside of gamesmanshiptentionally attempting to gain a tactical
advantage. The court finds no bad faitfhis factor also favors inclusion.
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V. CONCLUSION

Using the factors establishedlianard the court finds plaintiffs’ untimely
disclosure caused prejudice lmain be cured through the stejedailed below. Accordingly,
exclusion is not warranted, ancetbourt DENIES defendants’ motion.

The court ORDERS as follows:

(1) The court EXTENDS expert discovery for sixty (60) days from the date of
order for the limited purpose of permitting defendants to depose Huckabee on her second
and

(2) The court ORDERS plaintiffs to pay Ekabee’s expert and attorneys’ fees
the time necessary to complete the additional deposition.

This order resolves ECF No. 84

IT IS SO ORDERED.

DATED: September 13, 2017.
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